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Failure of Bank to Pay on Sight Drafts Upon Actual 
Direction of Depositor 


A bank can justify a payment on the depositor’s account 
only upon the actual direction of the depositor. In obtaining 
a letter of credit from the bank, the depositor had authorized 
the bank to pay on sight drafts only if it had first received a 
specified bill of lading endorsed to its order. The bank did re- 
ceive such a bill of lading, but instead of retaining possession 
of the bill of lading or endorsing it to the depositor’s order, the 
bank endorsed it to another before paying out the depositor’s 
money. Therefore, it was held that when the bank made such 
payment, it knew that it was no longer authorized to do so, 
because it had diverted to another the bill of lading in exchange 
for which the depositor had authorized the payment to be made. 
Gidden v. Chase National Bank of City of New York, 
Supreme Court, 82 N. Y. Supp. (2d) 341. The opinion of the 
court is as follows: 

The suit is brought to recover the amount of three sight drafts 
which defendant paid and charged against the account of plaintiff 
depositor. Since the three transactions are similar except for details, 
discussion of the first will indicate the disposition to be made of all 
three. 

In November 1941, plaintiff depositor applied to defendant bank 
to issue for his account an irrevocable credit in favor of Leval & Co., 
available by drafts at ninety day sight. Among the documents required 
was a full set of on board bills of lading to defendant’s order, evidenc- 
ing shipment of a specified quantity and quality of oats from Buenos 
Aires to Havana via a designated steamship. Defendant issued such 
credit, accepted a 90-day sight draft drawn upon it by Leval & Co., 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §192. 
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and received the requisite bill of lading endorsed to its order. This de- 
fendant endorsed to plaintiff’s order and delivered to him. 

Plaintiff subsequently allowed the bill of lading to come into the 
possession of one Mestre of Havana. Prior to maturity of the draft, 
defendant endorsed upon the bill of lading a direction to deliver to the 
order of Mestre, who thereupon obtained possession of the oats by sur- 
render of the bill of lading. Defendant offered no explanation of this 
second endorsement on its part. 


The deposition was taken of one Alvarez, who had obtained the bill 
of lading from plaintiff and had delivered it to Mestre. He testified 
that in 1946 defendant’s Havana representative (one Vega) asked him 
to sign a letter stating that in 1942 Alvarez had authorized defendant 
to deliver the documents to Mestre, but that Alvarez had refused to 
do this because it was not the truth. Defendant submitted no affidavit 
by Vega nor any explanation of its failure to submit one. 

When the draft drawn by Leval & Co. on defendant bank matured 
in April 1942, defendant paid it and charged the amount thereof 
against plaintiff’s account. This action was instituted in July 1947. 

The complaint seems to proceed on the two-fold theory (a) that 
defendant bank breached its underlying contractual obligation to plain- 
tiff depositor by charging his account with money paid out without his 
authority; and (b) that defendant breached the terms of the agree 
ment under which the letter of credit was issued, which promised (at 
least by implication) that defendant would endorse the bill of lading 
solely to the order of plaintiff and would not endorse it to any other 
person. Defendant’s first contention is that the application for the 
credit and the letter of credit itself contained no such agreement as 
is claimed by plaintiff (first and second defense). 

This contention treats the issuance of the letter of credit as if it 
were an entirely independent transaction with a stranger, and over- 
looks the underlying contractual obligation of defendant bank to pay 
out its depositor’s money only by his express authority. The depositor 
here had authorized the bank to pay only if it had first received a 
specified bill of lading endorsed to its order. ‘The bank did receive 
such a bill of lading. If it had retained possession of the bill of lading, 
or had endorsed it to the depositor’s order and then had no further 
dealings with it, the bank would have obeyed the depositor’s instruc- 
tions and its payment of his money would have been authorized. But 
here the bank apparently went further. It meddled in the situation 
for no apparent reason, and endorsed this bill of lading to another 
before paying out the depositor’s money. Therefore when the bank 
made such payment, it knew that it was no longer authorized to do so, 
because it had diverted to another the bill of lading in exchange for 
which the depositor had authorized the payment to be made. 
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If the application had directed! a letter of credit to issue upon de- 
livery of a shipment of oats to the bank prior to the payment of the 
letter of credit, and the bank, after delivering the oats to plaintiff 
had somehow repossessed the shipment and delivered it to another, it 
could not thereafter pay out the depositor’s money, knowing that its 
own act had precluded the depositor from obtaining the oats, which 
was the only purpose for which he had instructed the bank to make 
payment. No different result follows where possession of the oats is 
transferred by endorsement of an order bill of lading. 

Defendant argues further that, under the application for the credit, 
it had the right to charge plaintiff’s account immediately after accept- 
ing the Leval draft or at any time thereafter. Therefore, defendant 
argues, if it had done this before endorsing the bill of lading over to 
Mestre the latter act would not be a breach of contract on its part. 
Assuming arguendo that this is so, the fact is that defendant paid 
out its depositor’s money after it knew that it no longer had authority 
to do so; we are not concerned with what principle of law might apply 
if the facts were different. 

Defendant’s second contention is that plaintiff’s claim, based upon 
defendant’s alleged wrongful endorsement of the bill of lading, sounds 
in conversion, and is therefore barred by the three year statute of 
limitations prescribed by Civil Practice Act, § 49, subds. 6, 7. De- 
fendant cites cases holding that actions on a contract not to commit 
a tort or a non-negligent injury to property are subject to the limita- 
tion statute governing those two types of action and not the contract 
statute. However, in the former type of action “the nature and origin 
of the liability asserted is, regardless of form, a liability for damages 
caused by negligence.” (Schmidt v. Merchants Despatch Transporta- 
tion Co., 270 N. Y. 287, 303, 200 N. E. 824, 828, 104 A. L. R. 450) ; 
and in the latter “the gravamen of the action is to recover damages 
suffered as a result of a particular injury,” that is, an injury to 
property. Hayunga Holding Corporation v. Rodgers & Hagerty, 
Misc. , 82 N. Y. S. 2d 340, Wasservogel, J., affirmed 248 App. 
Div. 570, 288 N. Y. S. 1095. 

In the case at bar plaintiff is suing to recover his deposit. The 
deposit being conceded, “the bank can justify a payment on the de- 
positor’s account only upon the actual direction of the depositor.” 
Critten v. Chemical National Bank, 171 N. Y. 219, 224, 63 N. E. 969, 
970, 57 L. R. A. 529. The fact that the bank is unable to justify 
the payment made because it was done by a tortious act contrary to 
the depositor’s instructions does not give it the benefit of a shorter 
statute of limitations. Ganley v. Troy City National Bank, 98 N. Y. 
487, 494, 496. 

Defendant’s third contention is that plaintiff’s own acts in allowing 
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the bill of lading to be delivered to Mestre enabled the latter to present 
them to defendant for endorsement (third defense). I do not see any 
negligence on plaintiff’s part in surrendering a bill of lading endorsed 
to his order. But even if that were negligent, that was no excuse for 
defendant’s subsequent unexplained endorsement to Mestre. 

Finally, defendant contends that, prior to April 1942, when de- 
fendant charged the amount of the Leval draft to plaintiff’s account, 
the latter accepted a time draft drawn on Mestre for the amount of 
the Leval draft. When this time draft was dishonored, plaintiff ac- 
cepted a sight drawn on Mestre in place thereof and for several years 
attempted to collect this amount from Mestre. Defendant argues that 
plaintiff thereby ratified Mestre’s right to possession of the bill of 
lading and the disposition made of the oats, and waived any claims 
against defendant by reason of its endorsement of the bill of lading 
(fifth defense). Plaintiff contends that he accepted these drafts and 
endeavored to collect from Mestre only after he learned that the latter 
had obtained the oats, and in ignorance of the fact that defendant 
had endorsed the bill of lading to Mestre. The circumstances under 
which plaintiff accepted the drafts on Mestre and attempted collection 
from him, and whether those acts constituted a ratification of Mestre’s 
possession of the oats and a waiver of defendant’s endorsement to 
Mestre must await development at the trial. 

The motion for summary judgment is denied. 


Bank Held Liable to Wife for Amount Withdrawn 
by Husband From Joint Account 


By the weight of authority if a depositor accepts and re- 
tains a savings account pass book wherein are printed rules of 
the bank respecting the repayment of the deposit he is deemed 
to acquiesce therein, and they become a part of the contract 
between the bank and the depositor. It has been held that such 
rules are for the protection of the bank and of the depositor 
but the two could, by joint agreement or action, waive com- 
pliance with them. 

In the instant case it was held that the rules printed in the 
pass book became part of the contract of deposit; that such 
rules were for the benefit of the depositor or depositors as well 
as of the bank and they could not be waived by the bank alone. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1362 
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The result is not affected by the fact that this was a joint ac- 
count and that the person who withdrew the money was one 
of the depositors. Each of the depositors was a party to the 
contract and the rule requiring production of the pass book 
could be waived only by the bank in concurrence with both of 
them. This was decided by the Supreme Court of Vermont in 
the case of Davis v. Chittenden County Trust Co. In its 
opinion the court said: 


By this action in general assumpsit the plaintiff, a co-owner of a 
joint savings account in defendant bank, seeks to recover for the al- 
leged wrongful payment of the balance thereof to the other co-owner 
without presentation of the bank pass book or proof of its loss or de- 
struction as required by the rules of the bank. As no answer was filed 
general denial is considered pleaded. P. L. 1574. Trial was by the 
court, judgment was for the plaintiff and the defendant comes to this 
court on bill of exceptions. 

The findings of the court, not excepted to, disclose the following 
facts. The joint owners of the account were husband and wife. The 
husband, Clayton E. Davis, made some small deposits therein of his 
own money but the bulk of the account came from the avails of the 
sale of a house title to which was held by the husband and wife by the 
entireties, although the money for its purchase had been furnished by 
the husband. The bank pass book was in the exclusive possession of the 
husband until October 14, 1946, when the avails from the sale of the 
house were deposited. At that time the husband made two withdrawals, 
one of which was for the purchase of bonds for their children, leaving 
a balance of $2000 in the account. Mr. Davis and the plaintiff had 
had domestic difficulties and he contemplated going away for an in- 
definite period. Before leaving the bank on that occasion he handed 
the pass book for the account to the plaintiff, telling her that as she 
had nothing on which to support the children and herself she was to 
use the money in that savings account unless she received money 
from him. 

Printed in this pass book were certain rules of the defendant gov- 
erning savings accounts, among which were the following: 

“Article 4. A depositor, desiring to withdraw money from his de- 
posit, shall present his bank book in order that the payment may be 
entered thereon, unless satisfactory proof is furnished that such book 
has been lost or destroyed. 

_ “Immediate notice of the loss of a deposit book should be given the 
Bank, and the Bank will not be responsible for loss sustained by any 
depositor, when he has not given notice of the loss of his book, if his 
deposit should be paid, in full or in part, on presentation of the book 
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by any other person. In all cases, a payment upon presentation of 
the deposit book shall be a discharge to the Bank for the amount paid.” 

On the cover of this pass book is printed, “This account not sub- 
ject to check,” and on the inside of the back cover is printed, “This 
bank book must accompany all withdrawal orders.” The plaintiff has 
had the sole and exclusive possession of the pass book since October 
14, 1946. 

On November 6, 1946, the plaintiff withdrew $1000 from the ac- 
count upon presentation of the pass book. At that time she talked 
with Mason W. Huse, the defendant’s assistant treasurer and loaning 
officer, whose duties with reference to savings accounts are secondary. 
He was acquainted with the plaintiff’s domestic and financial condition. 
She told him that no further withdrawals should be made from that 
account without the pass book, and he assured her that money could 
not be withdrawn without the pass book and instructed the clerks not 
to permit withdrawals from this account unless the pass book was 
presented. Which clerks he so instructed does not appear. Plaintiff 
then believed because of Mr. Huse’s statement and action, that no 
money could be withdrawn without the pass book but she expressed no 
wish to change the status of the account and gave no directions in 
that respect. She permitted it to remain a joint account until she 
closed it on January 28, 1947. The defendant on some occasions made 
an exception to its rule requiring presentation of the pass book when 
a withdrawal was made from a savings account, but it does not ap- 
pear that the plaintiff knew or ought to have known that such excep- 
tions were made. 

On December 9, 1946, Mr, Davis, without having the pass book or 
an order signed by the plaintiff in his possession, withdrew $500 from 
the account. The teller who waited upon him was well acquainted 
with him and he gave her some reason which satisfied her for not pre- 
senting the pass book. She did not consult any officer of the bank 
about permitting this withdrawal, but took it upon herself to make an 
exceeption to the rule. 

The plaintiff knew nothing of this withdrawal, except a statement 
by Mr. Davis which she did not believe, until January 28, 1947, when 
she presented the pass book at the bank for the purpose of withdraw- 
ing $1000 and interest which she thought was the balance remaining 
in the account. She was then informed of the withdrawal of $500 by 
Mr. Davis and that withdrawal was entered in the pass book. She was 
then paid $501.67, the balance of the account as shown by the bank’s 
record, for which amount she signed a withdrawal slip although pro- 
testing that this was not the correct amount. It is for the balance of 
the account as the plaintiff claims it should be that she has brought 
this action. 
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We have before us for consideration only the defendant’s excep- 
tion to the judgment. While the bill of exceptions recites that the 
defendant was allowed exceptions to the failure of the court to find as 
requested and to the failure to amend the findings as requested, such 
requested findings and amendments showing what the exceptions were 
and the grounds thereof have never been filed. The bare statement in 
the bill of exceptions that the exceptions were allowed, without more, 
presents nothing for review. Platt, Adm’r. v. Shields and Conant, 96 
Vt. 257, 266, 119 A. 520; Little v. Loud, 112 Vt. 299, 302, 23 A. 2d 
628; Cook v. Holden, 113 Vt. 409, 411, 35 A. 2d 353. The bill of 
exceptions also refers to “numerous exceptions” to the admission and 
exclusion of evidence, but the record does not disclose what exceptions 
are referred to and no such exceptions are briefed. They are there- 
fore waived. Bennett v. Delphia, 98 Vt. 492, 493, 129 A. 234; White 
River Chair Co. v. Connecticut River Power Co., 105 Vt. 24, 35, 162 
A. 859. 


The exception to the judgment raises only the question whether it 
is supported by the facts found. Little v. Loud, 112 Vt. 299, 304, 23 
A. 2d 628; Levin v. Rouille, 110 Vt. 126, 1380, 2 A. 2d 196. 


By the weight of authority if a depositor accepts and retains a 
savings account pass book wherein are printed rules of the bank re- 
specting the repayment of the deposit he is deemed to acquiesce therein, 
and they become a part of the contract between the bank and the de- 
positor. Annotation 5 A. L. R. 1203; Gifford v. Rutland Savings 
Bank, 63 Vt. 108, 113, 115, 21 A. 840, 11 L. R. A. 794, 25 Am. St. 
Rep. 744; Mutual Assur. Co. v. Norwich Sav. Soc., 128 Conn. 510, 
24 A. 2d 477, 139 A. L. R. 829, 833; Chase v. Waterbury Sav. Bank, 
77 Conn. 295, 59 A. 87, 69 L. R. A. 329, 1 Ann. Cas. 96; Ladd v. 
Augusta Sav. Bank, 96 Me. 510, 52 A. 1012, 58 L. R. A. 288; Cos- 
grove v. Provident Inst. for Savings, 64 N. J. L. 653, 46 A. 617. It 
has been held that such rules are for the protection of the bank and 
of the depositor but the two could, by joint agreement or action waive 
compliance with them. Mutual Assurance Co. v. Norwich Savings Soc., 
supra; Candee v. Connecticut Sav. Bank, 81 Conn. 372, 377, 71 A. 


551, 553, 22 L. R. A., N. S., 568; Chase v. Waterbury Sav. Bank, 
supra. 


In Gifford v. Rutland Sav. Bank, 63 Vt. 108, 21 A. 340, 11 
L. R. A. 794, 25 Am. St. Rep. 744, it is said that a by-law which 
provides that the bank will not be responsible for loss sustained when 
a depositor has not given notice of his book’s being lost or stolen, if 
it is paid in whole or in part upon presentation, is a reasonable and 
proper regulation for the protection of the bank. It is not said that 
the rule may not also be for the protection of the depositor, and noth- 
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ing is said about the rule here under consideration. No question of 
waiver was involved in that case. 

The statement has been broadly made by some authorities that the 
rule requiring the presentation of the bank pass book in requesting 
a withdrawal of funds from the account can be waived by the bank. 
It will be found however that the holding to that effect appears usually 
to have been induced by some unusual circumstance of the case under 
consideration. In Mallett v. Tunicliffe, 102 Fla. 809, 136 So. 346, 
187 So. 238, 80 A. L. R. 785, it was held that the rule in question 
was waived by the bank by insisting instead on another rule requiring 
sixty days notice to the bank of an intention to withdraw funds. This 
case is cited in 9 C. J. S., Banks and Banking, § 1002, p. 1425, to the 
statement that according to some authority this rule may be waived. 
It is the only case cited to a similar statement in 7 Am. Jur. 445, Sec. 
615. In 7 C. J. 867 it is stated that the bank may waive production 
of the pass book, even for a joint account. Cited to this proposition 
is Brooks v. Erie County Sav. Bank, 169 App. Div. 73, 74, 154 N. Y. S. 
692, 693, affirmed per curiam 224 N. Y. 639, 121 N. E. 857, in 
which it appears that there was also a by-law of the bank which per- 
mitted its secretary, under certain circumstances, to waive the produc- 
tion of the pass book. The majority of the court held in favor of the 
bank, but two of the five judges dissented being of the opinion “that 
the by-law in question was not made exclusively for the benefit of the 
defendant bank, and that it is not a by-law which the defendant can 
waive. I also think that this by-law was a part of the contract be- 
tween the plaintiff and the bank in reference to her deposit, upon 
which she had a right to rely.” Unlike the present case the bank there 
had no notice or knowledge sufficient to put it on inquiry that the 
husband was not entitled to draw the money. 

Mercantile Sav. Bk. v. Appler, 151 Md. 571, 185 A. 3738, 374, is 
much in point. It involves a joint husband and wife account which had 
been opened by the wife in the name of “Daisy Appler, in trust for her- 
self and Samuel Q. Appler, joint owners, subject to the order of either, 
the balance at the death of either to belong to the survivor.” The 
rules printed in the pass book provided that it must be presented when 
a withdrawal was made and also declared that those rules were a con- 
tract between the bank and the depositor. The book was kept and 
continuously retained by the wife. Domestic trouble having arisen the 
husband by misrepresentation induced the bank to issue a duplicate 
book by the use of which he withdrew the entire account and the wife 
was allowed to recover the amount from the bank. The court said that 
the question at issue was whether the bank lived up to its contract 
obligations, and that when it undertook to change the terms of the 
contract it did so at its own risk. 
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The contention that in the present case loss, injury or damage to 
the plaintiff was not shown is answered by the finding that the plain- 
tiff depended on the sum on deposit with the defendant for the sup- 
port of herself and her two young children. 

We hold that the rules printed in the pass book became part of 

_ the contract of deposit; that such rules were for the benefit of the 
depositor or depositors as well as of the bank and they could not be 
waived by the bank alone. The result is not affected by the fact that 
this was a joint account and that the person who withdrew the money 
was one of the depositors. Each of the depositors was a party to the 
contract and the rule requiring production of the pass book could be 
waived only by the bank in concurrence with both of them. The same 
situation in this respect existed’ here as in Mercantile Sav. Bank v. 
Appler, supra. 

The judgment was supported by the findings of fact to which we 
have referred, and the result is judgment affirmed. 


——————e 


Rights of Trust Certificate Owners as General 
Creditors of Insolvent Trust Company 


A bank and trust company has not the legal right to create 
a trust out of assets which it owns and sell participations there- 
in. The holders of the participation certificates or other evi- 
dence of debt are general creditors of the bank or trust company 
having issued the same and the assets against which the same 
have been so issued are assets of said bank or trust company 
and must appear as such on its books, records and reports. 
Alburn v. Union Trust Co., Court of Common Pleas of Ohio, 
80 N. E. Rep. (2d) 721. 

In this case trust company purportedly created a trust out 
of ‘its own assets by transferring real estate which it owned to 
itself as trustee and selling land trust certificates of equitable 
ownership to the public. The trust company thereafter became 
insolvent and it was held that the certificate holders were for- 
ever barred, by their failure to comply with statutory provisions 
with respect to filing claims, from asserting claims as general 
creditors of the trust company in liquidation. The opinion 
of the court, in full, is as follows: 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §155. 
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This is an action for a declaratory judgment. Plaintiffs in their 
petitions say that they are the owners of $43,000 of the convenience 
par value of land trust certificates of equitable ownership of the so- 
called Union Mortgage (Citizens Building) Land Trust of Cleveland, 
Ohio, and bring this action not only in their own behalf but on behalf 
of the other holders of said land trust certificates, all of whom have a 
common interest with plaintiffs in the questions and subject matter of 
this action and the relief sought for, and are so numerous that it is 
impracticable to bring them all before the Court. 


The defendant, the National City Bank of Cleveland, has been 
acting, since October, 1933, as trustee under a certain purported 
agreement and declaration of trust dated October 15, 1924, between 
the Union Trust Company of Cleveland, Ohio, and such other persons, 
partnerships, associations and corporations as became parties thereto 
by the acceptance of land trust certificates of equitable ownership 
issued thereunder. 

That the Union Trust Company was taken over for liquidation by 
the Superintendent of Banks of the State of Ohio, on June 15, 1933. 

H. Earl Cook, the Superintendent of Banks is in charge of the 
liquidation of the said Union Trust Company, and he and his predeces- 
sors in office have, ever since June 15, 1933, been liquidating the prop- 
erty and business of said bank. 

As such Superintendent of Banks, said H. Earl Cook has a right 
and title in and to all the property and assets belonging to the Union 
Trust Company, excepting such as have been transferred and conveyed 
by him, or his predecessors in office under a plan of reorganization, to 
Union Properties, Inc. 

For some time prior to August 15, 1924, the Union Trust Com- 
pany owned certain real estate upon which is situated the building now 
commonly called “the Citizens Building,” and formerly known ass “the 
Union Mortgage Building.” 

The original cost of said property to the Union Trust Company 
was $310,000 in 1901. 


On or about August 15, 1924, the Union Trust Company sought 
to transfer the said property to itself as trustee under an instrument 
prepared or caused to be prepared by it, purporting to be an agree- 
ment and declaration of trust between the Union Trust Company as 
trustee, and such other persons, partnerships, associations, or corpo- 
rations, as might become parties thereto by. the acceptance of land 
trust certificates of equitable ownership described therein and issued 
thereunder. 

The Union Trust Company signed said agreement as “Trustee” 
and thereby sought to settle upon itself as trustee for the use and bene- 
fit of said certificate holders the rea] estate hereinbefore described. 
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Under Article II of said instrument it is provided that the equi- 
table ownership and beneficial interest in the property of the trust es- 
tate was divided into 2,000 equal shares represented by certificates 
designated as “Land Trust Certificates of Equitable Ownership in 
Union Mortgage Building Property in Cleveland, Ohio, leased to the 
Union Square Company.” 

The Union Trust Company sold said land trust certificates to var- 
ious of its customers at or over par thereby receiving for said prop- 
erty the total sum of $2,005,906.53, thereby deriving a profit from 
the creation of the trust in excess of $1,695,000. 

The Union Trust Company also retained to itself in perpetuity all 
income accruing from the property in the future in excess of $110,000 
annually. At the time of the purported creation of the trust the un- 
derwriting lease on such property, dated June 25, 1923, provided an 
income of $120,000 annually for a term of 99 years renewable for- 
ever. Also by the terms of said purported trust instrument the Union 
Trust Company further reserved to itself the additional sum, of $3,600 
per annum. 

Plaintiffs are informed and therefore aver that said 2,000 shares 
represented by said land trust certificates are still outstanding. 

On or about October 31, 1933, the then acting Superintendent of 
Banks in Charge of the Liquidation of the Union Trust Company, 
tendered the resignation of the Union Trust Company as “Trustee” 
of said purported trust and defendant, the National City Bank of 
Cleveland, was appointed “Successor Trustee.” Since that time the 
National City Bank of Cleveland has purported to act as “Successor 
Trustee” under deeds and instruments executed and delivered by said 
Superintendent of Banks as Liquidator of the Union Trust Company 
to the said, the National City Bank of Cleveland, purporting to con- 
vey the “trust” property to the National City Bank of Cleveland as 
such purported “Successor Trustee.” 

On or about April 24, 1935, the Supreme Court of Ohio decided 
the case of Ulmer v. Fulton, 129 Ohio St. 323, 195 N. E. 557, 97 
A. L. R. 1170 in which it held that a trust similar to that hereinbefore 
described was void upon the grounds that a bank and trust company 
in the state of Ohio had no authority under the statutes of the state 
of Ohio to create such a trust and that the creation of such a trust 
was opposed to the public policy of the state. 

Thereafter, the Supreme Court, affirmed its decision of Ulmer v. 
Fulton, supra, in the case of Haggerty v. Squire, Supt. of Banks, 137 
Ohio St. 207, 28 N. E. 2d 554. 

Following the said decision of the Supreme Court of Ohio, the 
then acting Superintendent of Banks of the State of Ohio sent the 
following letter to all banks in Ohio at the time qualified as trust com- 
panies: 
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“State of Ohio 
“Division of Banks 
6 
“Gleatienen: enemas “June 17, 1935, 

“As you are probably aware, the Supreme Court of Ohio in a de- 
cision rendered recently in a case styled ‘Ulmer versus Fulton, Super- 
intendent of Banks’ has held that a bank and trust company has not 
the legal right to create a trust out of assets which it owns and sells 
participations therein. 

“While the case referred to is one growing out of the liquidation 
of a closed bank and trust company, nevertheless I recognize that the 
opinion as announced therein will necessitate in open banks and trust 
companies the retirement of certificates of participation or like in- 
struments issued in connection with alleged trusts created out of assets 
belonging to such banks and trust companies as have issued the same. 

“In compliance with the rule of law laid down by the Supreme 
Court, it will be necessary for all so-called participation trusts, cre- 
ated out of assets belonging to such bank or trust company, to be 
promptly terminated. 

“As I understand this case, the holders of the participation certifi- 
cates or other evidence of debt, are general creditors of the bank or 
trust company having issued the same and the assets against which 
the same have been so issued are assets of said bank or trust company 
and must appear as such on its books, records and reports. 

“Tf the law as determined by the Supreme Court of Ohio in the case 
of Ulmer versus Fulton, Superintendent of Banks, is applicable to 
any so-called trust in your institution, kindly see that full compliance 
with the law is promptly had and I will appreciate immediate advice 
relative to the progress being made in accordance therewith. 

“Yours very truly, 
“S. H. Squire, 
“Superintendent of Banks.” 


Thereafter, the then acting Superintendent of Banks of the State 
of Ohio sent the following letter to defendant, the National City Bank 


of Cleveland with reference to the purported trust hereinbefore de- 


scribed : “Liquidation of 


“The Union Trust Co. 
“Cleveland, Ohio 
“August 3, 1936, 
“The National City Bank of Cleveland 
“Gentlemen: “Cleveland, Ohio. 


“Under date of October 16, 1933, you were appointed by the Com- 
mon Pleas Court of Cuyahoga County as Successor Trustee under the 
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Agreement and Declaration of Trust dated August 15, 1924, by and 
between the Union Trust Company and the holders of land trust certi- 
ficates of equitable ownership in the premises described in a certain 
indenture of lease from The Union Trust Company to The Union 
Square Company dated June 25, 1923, and recorded in Volume 127, 
Pages 266-276 of Cuyahoga County Records of Leases. The case of 
Ulmer v. Fulton, Superintendent of Banks, 129 O. S. 323, 195 N. E. 
557, 97 A. L. R. 1170, has raised the question as to whether or not I 
have an interest in said premises under the rule of law set forth in that 
decision, and there is also the question as to what, if any, my interest 
is under the terms of said Agreement and Declaration of Trust dated 
August 15, 1924. Neither my interest in said Citizens Building prop- 
erty, if any, nor the rights of the holders of certificates of equitable 
ownership issued under said Agreement and Declaration of Trust 
dated August 15, 1924, have as yet been determined. Until such time 
as such rights and interests are determined, it is mutually to our ad- 
vantage that the value of said premises be maintained and that as 
much income as possible shall be derived therefrom. 


cling, I hereby agree that until such rights and interests 
are determined, The National City Bank of Cleveland in its capacity 
as Successor-Trustee under said Agreement and Declaration of Trust 
dated August 15, 1924, may take such steps and perform such acts as 
it, in its discretion, may deem advisable to preserve or enhance the 
value of said Citizens Building property or to obtain income there- 
from, including, if such steps seem advisable, the termination of said 
lease of June 24, 1923, hereinabove referred to, and the taking of pos- 
session of said property, and including the making, ratification or con- 
sent to leases or modifications of leases of said premises or portions 
thereof for a term of three years or less, and such leases or modifica- 
tions of leases for a term of more than three years, the terms of which 
I shall hereafter approve in writing, and including such steps and 
acts incidental to the management of said property, it being under- 
stood between us that the taking of such steps and the doing of such 
acts shall be without prejudice to the rights of the undersigned or of 
any holder of a land trust certificate of equitable ownership issued un- 
der said Agreement and Declaration of Trust dated August 15, 1924, 
or of The National City Bank of Cleveland in its capacity as such 
Successor Trustee or otherwise. 


“Jt is further understood that in the event it is finally determined 
this parcel of real estate is an asset of The Union Trust Company, I 
will honor all leases made by you as Successor Trustee covering a term 
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of three years or less and those covering a term of more than three 
years, which I shall hereafter in writing approve. 
“Very truly yours, 
“S. H. Squire, 

“Superintendent of Banks of the State of Ohio, 

in Charge of the Liquidation of the 

Union Trust Company. 
“By G. H. Robertson, 

“Special Deputy Supt. of Banks.” 


Plaintiffs allege that the validity of the aforesaid purported trust 
has never been considered or determined by any court. 

Under the laws as announced by the Supreme Court of Ohio and by 
reason of said letters hereinbefore set forth of the Superintendent of 
Banks, the validity of the aforesaid purported trust agreement is 
doubtful and there is serious doubt: 

1. Whether or not the title to the property of the trust ever 
passed to the Union Trust Company as trustee and thereafter to the 
National City Bank of Cleveland as successor-trustee, and 

2. Whether or not the land trust certificates have any validity, 
and 

3. Whether or not the holders of such land trust certificates have 
any rights whatever under such purported trust indenture or contract. 


This uncertainty as to the validity of the contract under which 
the land trust certificates were issued seriously affects their value and 
their marketability and leaves open to question the nature of the rights 
which the holders of said land trust certificates have with regard to 
said property. 


The Union Trust Company had leased the property, constituting 
the trust estate to the Union Square Company by indenture of lease 
on June 25, 1923, for a term of 99 years renewable forever. Subse- 
quently, the Citizens Building Company acquired and still owns the 
interest of the Union Square Company as lessee of such lease. Said 
lease-hold estate is encumbered by a mortgage to the defendant, the 
Cleveland Trust Company as trustee under an agreement and declara- 
tion of trust dated January 31, 1931, securing an issue of $1,212,200 
face value of bonds issued by the Citizens Building Company, of which 
substantially all are outstanding. Said bonds have been in default for 
a long period of time. 

There is now pending in the Court of Common Pleas an action 
brought by the National City Bank of Cleveland as such purported 
trustee, to foreclose the said lease of June 25, 1923. In the event that 
the said lease is ordered foreclosed, then some disposition will have to 
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be made of the property either by sale of the present lease or by 
negotiating a new lease, or otherwise. In order to enable this to be 
done most advantageously for the holders of the said land trust certi- 
ficates, it is necessary that the title to the property be clear and the 
question of the validity of the said purported trust made by the Union 
Trust Company be determined. It is therefore necessary to determine 
whether or not the trustee has title to said property or whether by 
reason of the decisions hereinabove described and the law of the State 
of Ohio, the title to said property is in the Union Trust Company or 
in the Superintendent of Banks of the State of Ohio as liquidator of 
the Union Trust Company. 

Wherefore, plaintiffs pray that the Court render a declaratory 
judgment determining whether or not the said purported trust is valid 
or invalid. 2 

The plaintiffs further pray that upon and in connection with the 
rendition of said declaratory judgment, the Court order all relief 
necessary or proper to afford to the land trust certificate holders a 
complete remedy upon such rights as the Court may determine the 
certificate holders have against any or all of the defendants herein, 
and that the Court grant the plaintiffs such other relief as equity and 
the nature of the case require. 

The Court has permitted Harold B. Burdick, the First Central 
Trust Company, trustee under the deed of trust of Frederick W. 
Work, Henry W. Mathews, Alice L. Scott, and Ralph Stickle, Succes- 
sor-Trustee under the Will of Andrew J. Bause, Deceased, on behalf 
of themselves and the owners and holders of land trust certificates of 
equitable ownership in the property described in the petition, and for 
and on behalf of the other land trust certificate holders who are too 
numerous to be brought before the Court, to intervene as parties de- 
fendant. 

The Cleveland Trust Company as trustee under agreement of June 
26, 1931, with Thomas Seelye Arms, as from time to time modified, 
the Cleveland Trust Company as trustee under agreement of July 15, 
1926, with Jacob D. Cox, Jr., as from time to time modified, the Cleve- 
land Trust Company as trustee under agreement of May 8, 1944, with 
Margaret W. Eastwood, the Cleveland Trust Company as successor 
trustee of the trusts created by agreement of May 14, 1927, between 
Blanche Murphy Halle and the Union Trust Company as from time 
to time modified, the Cleveland Trust Company as agent for Brice 
Ketchum under agreement of January 10, 1935, the Cleveland Trust 
Company as successor trustee of the trusts created by agreement of 
January 23, 1933, between Lena Konigelow and the Union Trust Com- 
pany, the Cleveland Trust Company as trustee under agreement of 
July 12, 1929, with Edward L. Whittemore, the Cleveland Trust Com- 
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pany as successor cotrustee of the trusts created by the last will and 
testament of James P. Loomis, deceased, the Cleveland Trust Com- 
pany as successor trustee of the trusts created by the last will and 
testament of Louise M. Weideman, deceased, the Cleveland Trust Com- 
pany as successor trustee of the trusts created by the last will and 
testament of F. J. Woodworth, deceased, the Cleveland Trust Com- 
pany as trustee under agreement of January 8, 1920, with George H. 
Boyd, as from time to time modified, the Cleveland Trust Company as 
successor trustee of the trusts created by agreement of March 28, 
1921, between Louise P. Erskine and the Union Trust Company, the 
Cleveland Trust Company, as successor trustee of the trusts created 
by the last will and testament of C. Lyell Burridge, deceased, and the 
Cleveland Trust Company as successor trustee under the will of 
Charles E. Squires, deceased, were denied leave to be made parties de- 
fendant. 

The defendants the Cleveland Trust Company, trustee, and the 
Citizens Building Company have filed answers to the petition. De- 
fendants the National City Bank of Cleveland, trustee, H. Earl Cook, 
Superintendent of Banks, the Union Trust Company, Union Prop- 
erties Incorporated, and Harold B. Burdick, et al., have filed demurrers 
to plaintiffs’ petition. The National City Bank demurs to the peti- 
tion of the plaintiffs on the grounds— 


“1. That no cause of action is stated against this demurring 
defendant; 


“2. That the Court has no jurisdiction of the subject matter of 
the action; 


“3. That the action is barred by the Statute of Limitation; 
“4, That the action is barred by laches.” 


H. Earl Cook, Superintendent of Banks and the Union Trust Com- 
pany demur to the petition of plaintiffs on the grounds— 


“1. That the Court has no jurisdiction of the subject of the 
action.” 


Union Properties, Inc., demur on the grounds— 

“1. That the petition does not state facts which show a cause 
of action; 

“2. The Court has no jurisdiction of the subject of the action.” 


Harold B. Burdick et al, demur on the grounds— 
“1. That the petition does not state facts which show a cause 
of action; 


“2. That the Court has no jurisdiction of the subject of the 
petition; - 
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“3. That the action was not brought within the time limited for 
the commencement of such actions.” 


Briefs and reply briefs have been filed by all the demurring de- 
fendants. The plaintiffs filed an answer brief and a supplemental 
answer brief to the reply briefs of the demurring defendants. 

An oral hearing on the demurrers was had giving all parties inter- 
ested full opportunity to present arguments thereon. The Court has 
studied all briefs submitted and given the matter full consideration. 

The plaintiffs claim that under the facts set out in their petition, 
and on the basis of the rulings of the Supreme Court of Ohio in the 
case of Ulmer v. Fulton, 129 Ohio St., 323, 195 N. E. 557,97 A. L. R. 
1170, affirmed in the case of Haggerty v. Squire, Superintendent of 
Banks, 137 Ohio St., 207, 28 N. E. 2d 554, the agreement and declara- 
tion of trust dated August 15, 1924, between the Union Trust Com- 
pany of Cleveland, Ohio, and the holders of land trust certificates of 
equitable ownership in the Citizens Building, is invalid and void. 

Some of the plaintiffs herein have, for and on behalf of themselves 
as well as for and on behalf of the other land trust certificate holders, 
sought an adjudication of the validity of said agreement and declara- 
tion of trust in two previous lawsuits, namely: 


In Stanley et al v. Hart, Common Pleas Court, Cuyahoga County, 
No. 515,986, Court of Appeals, No. 19058, affirmed as a result of an 
evenly divided Supreme Court, No. 29520, 142 Ohio St. 528, 53 N. Ed. 
2d 197, some of the plaintiffs herein on behalf of all certificate holders 
sued the National City Bank, successor trustee, William L. Hart, 
Superintendent of Banks of the State of Ohio, the Union Trust Com- 
pany and the Union Properties, Inc., to set aside and void the agree- 
ment and declaration of trust described in this petition, for a money 
judgment and an order of the court requiring the Superintendent to 
allow a general claim against the assets of the Union Trust Company 
in liquidation in favor of all certificate holders in the amount for which 
judgment is sought. The validity of the trust was not passed upon 
by the court. The court merely ruled that the failure of the land 
trust certificate holders to comply with the provision of the McIntyre 
Act precluded them from asserting claims as general creditors against 
the Union Trust Company in liquidation. 


In State ex rel. Stanley v. Cook, Superintendent of Banks, some 
of the plaintiffs herein as relators, on behalf of all certificate holders, 
brought an original case in mandamus in the Supreme Court of Ohio, 
No. 30007, 146 Ohio St. 348, 66 N. E. 2d 207, seeking to compel H. 
Earl Cook, the Superintendent of Banks, to take action to set aside 
as void the agreement and declaration of trust described in this peti- 
tion. A divided court held that mandamus would not lie against the 





18 THE BANKING LAW JOURNAL 


Superintendent of Banks and judgment was rendered in favor of the 
defendants. 


Plaintiffs say in their answer brief— 


“At the outset it should be borne in mind that the petition for 
declaratory judgment filed herein merely seeks an adjudication as to 
the validity of the trust described in the petition... 

“Despite the several attempts made by some of the plaintiffs herein 
in previous litigation . . . to have this question determined, thus far 
no court has ever passed on, or purported to pass upon, the validity 
of this Trust.” 


It is unquestionably true that the validity of the trust under con- 
sideration in this case has never been passed upon on its merits by 
any court. It is likewise true that the gravamen of this action is the 
adjudication of the validity of the mentioned trust. 

Plaintiffs, in the main, seek a determination of the validity or in- 
validity of the trust in question. 

To warrant this Court in making such determination the petition 
must allege facts which show the right of the plaintiffs to invoke the 
powers of the Court for such adjudication. 

The roots of this trust are in the Union Trust Company now under 
liquidation. Yet the plaintiffs in this action make no claim against the 
liquidator of the Union Trust Company. ‘They do, in their prayer, 
ask that “the Court order all relief necessary or proper to afford to 
the Land Trust Certificate holders a complete remedy . . .” 

What remedy under the facts presented can they obtain? 

If this trust be void ab initio as claimed by the plaintiffs, natunal 
and complete justice would require that the $2,005,906.53 paid to the 
Union Trust Company under it be returned to the holders of the land 
trust certificates with interest, less the amount distributed to such 
holders, the bank having been enriched by such amount. If the Union 
Trust Company were a going solvent institution it would be required 
to make such restoration, but being insolvent the rights of other per- 
sons are considered and protected, and its assets must be distributed 
according to the Banking Law of the State of Ohio. Sections 710-1 to 
714, General Code. 

Under the settled law of the state, moreover, the holders of these 
certificates would be deemed general creditors of the Union Trust Com- 
pany in liquidation. Ulmer v. Fulton, 129 Ohio St., 323, Syl. 4, 195 
N. E. 557, 558: “Upon the insolvency of a bank and trust company, 
which has attempted to create trusts out of its own securities and has 
sold participation certificates therein to the public, the holders of 
such participation certificates will be placed in the position of general 
creditors.” 
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However, under the settled law in the matter, the holders of land 
trust certificates in connection with the trust under consideration here 
are forever barred from asserting claims as general creditors of the 
said Union Trust Company in liquidation. Stanley v. Hart, 29 O. O. 
85, 142 Ohio St., 528, 53 N. E. 2d 197: “The failure of such land 
trust certificate holders to comply with the provisions of the McIntyre 
Act (section 710-92a General Code) precludes them from asserting 
claims as general creditors against the bank.” 


McIntyre Act, Sec. 710-92a: 


“At any time subsequent to the expiration of the date for filing 
claims as fixed by the superintendent of banks pursuant to the pro- 
visions of Sec. 710-90 of the General Code, he may give notice by pub- 
lication once a week for four consecutive weeks in a newspaper of gen- 
eral circulation in the county in which the principal office of such bank 
is located, requiring the presentation and proof of all general claims 
not filed and not appearing upon the books of the bank, at a place and 
time to be fixed in such notice, which time shall be not less than 60 
days subsequent to the date of the last publication of such notice. 

‘All claims not filed in accordance with the provisions hereof shall 
be forever barred from participation in any of the assets of such bank, 
and such notice shall so state.” 


National City Bank, Successor Trustee v. Guardian Trust Co. et 
al., 13 O. O., 21 affirmed 137 Ohio St. 279, 28 N. E. 2d 763: “Syl. 1. 
By the enactment of the Ohio Banking Act, Sec. 710-1 to 714, Gen- 
eral Code, the state has exercised its power to preempt the field in 
providing a specific, adequate, exclusive and constitutional method of 
procedure for the dissolution of banks and the liquidation of their 
assets. It is the duty of the Superintendent of Banks under said Code 
provisions to conserve and administer the assets of the bank in liquida- 
tion for the benefit of all the creditors.” 


Plaintiffs say in their supplemental answer brief: “There are sev- 
eral methods whereby upon declaration that the trust is void and the 
certificates must be surrendered, the equity court can adequately pro- 
tect the certificate holders . . ., the doctrine of recoupment is avail- 
able... Similarly the doctrine of unjust enrichment could be readily 
settled in the form of a constructive trust to inure to the benefit of the 
certificate holders.” 


With respect to the doctrine of recoupment, plaintiffs lose sight of 
the fact that they had an adequate and complete remedy at law under 
the Ohio Banking Act mentioned above had they seen fit to avail them- 
selves of it by making a timely claim with the liquidator of the Union 


Trust Company, the Superintendent of Banks, and that equity fol- 
lows the law. 
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In Heard v. Stamford, Cas. p. T. Talb. 173, Lord Chancellor Tal- 
bot had the following to say: “There are instances indeed in which a 
court of equity gives a remedy where the law gives none; but where a 
particular remedy is given by the law, and that remedy is bounded and 
circumscribed by particular rules it would be very improper for this 
court to take it up where the law leaves it and to extend it further 
than the law allows.” 

In Magniac v. Thomson, 15 How. 281, 14 L. Ed. 696: “Wherever 
the rights or the situation of parties are clearly defined and established 
by law, equity has no power to change or unsettle those rights or that 
situation, but in all such instances the maxim Equitas Sequitus Legum 
is strictly applicable.” 

In Rambo et al. v. First State Bank of Argentine, 88 Kan. 257, 
128 P. 182, Syl. 2: “Equity must follow the law in all cases in which 
the Legislative has intervened and prescribed rules of law which govern 
the rights of the parties.” 

The Supreme Court of California held the following in Harry 
Rosenberg v. Frank L. Lawrence, Respondant, 10 Cal. 2d 590, 591, 
Syl. 4, '75 P. 2d 1082: “While a court of equity may exercise broad 
powers in applying equitable remedies, it may not create new substan- 
tive rights under the guise of doing equity.” 

It is therefore clear that if this trust were declared invalid and the 
trust res became a Union Trust Company asset, equity could give the 
holders of the land trust certificates no relief so far as reaching funds 
or assets of the Union Trust Company as general creditors are con- 
cerned. They are forever barred in equity as well as in law in that 
respect. 

What of the doctrine of unjust enrichment? 

43 Words and Phrases, Perm. Ed., page 272: “Doctrine of ‘unjust 
enrichment’ is that person shall not be allowed to profit or enrich him- 
self inequitably at another’s expense.” 

If the trust is declared void in this case the title to the trust res 
would finally rest in the liquidator of the Union Trust Company, the 
Superintendent of Banks. Sec. 710-91, G.C. 

The very most that a Court of equity could do under the facts and 
circumstances of this case would be to declare the Superintendent of 
Banks the trustee of the Citizens Building for the benefit of all holders 
of land trust certificates under the doctrine of unjust enrichment. 

Buettner Bros. v. Good Hope Missionary Baptist Church, 245 
Ala. 553, 18 So. 2d '75: A suit to fasten a constructive trust on the 
defendant must proceed on the theory that he has title to something 
which he cannot in good conscience hold against the plaintiff. 

Bogart’s Equity Jurisprudence, par. 491: “Constructive or in- 
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voluntary trusts in which the parties have exercised no intent to have 
a trust nor does the court infer or presume that any such intent ex- 
isted, but the court uses the trust terminology as the most convenient 
method of working out justice and preventing one party from unjustly 
enriching himself at the expense of the other.” 


26 R. C. L., p. 1236: “It is a well settled general rule that if one 
persons obtains the legal title to property ... in any . . . unconscien- 
tious manner so that he cannot equitably retain the property which 
really belongs to another, equity carries out its theory of a total own- 
ership equitable and legal by impressing a constructive trust upon the 
property in favor of the one who is in good conscience entitled to it, 
and who is considered in equity as the beneficial owners.” Moore v. 
Crawford, 180 U. S. 122, 9 S. Ct. 447, 32 L. Ed. 878; Jones v. Van 
Doren, 180 U. S. 684, 9 S. Ct. 685, 32 L. Ed. 1077; Angle v. Chi- 
cago, St. P., M. & O. R. Co., 151 U. S. 1, 14S. Ct. 240, 38 L. Ed. 55; 
Manning v. Pippen, 86 Ala. 357, 5 So. 572, 11 Am. St. Rep. 46; 
Loomis v. Loomis, 148 Cal. 149, 82 P. 679, 1 L. R. A., N. S., 312; 
Ahrens v. Jones, 169 N. Y. 555, 62 N. E. 666, 88 Am. St. Rep. 620; 

Corn Exchange Nat. Bank v. Solicitors’ Loan and Trust Co., 188 
Pa. 330, 41 A. 536, 68 Am. St. Rep. 872. 


The net effect of such a judgment, however, would be the supplant- 
ing of the present trustee, the National City Bank, with the Superin- 
tendent of Banks. When you consider that 87.6% of the holders of 
certificates (all who voteed) signified their approval of the successor 
trustee; that such successor trustee has been acting as trustee and 
administering the affairs of the trust since its appointment by this 
Court in October, 1933, together with the fact that the Superintendent 
of Banks in all probability would not desire the added burdens to his 
duties, such consummation would hardly appear desirable or sensible. 
To say the least it would be an idle and vain thing which a court of 
equity cannot be called upon to do. 

Foster v. Mansfield, Coldwater & Lake Mich. R. R. Co., 146 U. S. 
88, 13 S. Ct. 28, 36 L. Ed. 899, was an appeal to set aside a fore- 
closure sale of a railroad under a mortgage on the ground of fraud 
and collusion. The Supreme Court of the United States held, Syl. 4: 
“In such a suit to set aside a foreclosure sale of a railroad, if the 
plaintiff does not show at least a probability of a personal advantage 
to himself by its being done, it is a circumstance against him, as a 
court of equity is not called upon to do a vain thing.” 

The plaintiffs in their petition do not claim that anyone but them- 
selves are asserting the invalidity of the trust. 

The Superintendent of Banks, who by law represents the creditors 
of the Union Trust Company had some doubt about it back in August, 
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1936, as appears from the letter he wrote to the National City Bank. 
However, he did nothing about it and later successfully resisted a law- 
suit against him in mandamus in the Supreme Court of Ohio, instituted 
to compel him to take action to set the trust aside, showing his total 
lack of interest in the matter. 


Plaintiffs say that: “It is necessary that the title to the property 
be clear” in case foreclosure of the lease of January 25, 1923, is 
ordered and a sale be found most advantageous for the holders 
of said land trust certificates. No one but they question the title 
conveyed to the successor trustee “under deeds and instruments exe- 
cuted and delivered by said Superintendent of Banks as Liquidator of 
the Union Trust Company to the National City Bank of Cleveland” 
under an order of this Court in the liquidation proceedings. 

Plaintiffs also claim that: “This uncertainty as to the validity 
of the contract . .. seriously affects their value and their market- 
ability and leaves open to question the nature of the rights that the 
holders of said Land Trust Certificates have with regard to said 
property.” 

It appears to the Court that so far as this petition discloses the 
plaintiffs are the only ones entertaining any uncertainty as to the 
validity of the contract of trust, and as to “the nature of the rights 
that the holders of said Land Trust Certificates have with regard to 
said property” 23 years of continuous participation should be a long 
enough time to dissipate such question. Moreover, Union Trust Com- 
pany has now been closed 1442 years, and the successor trustee has 
been administering the affairs of the trust for over 14 years. 

Under these circumstances do the plaintiffs have a good cause of 
action? 

The Uniform Declaratory Judgment Act is found in Sections 
12102-1 to 12102-16 of the General Code. Under the provisions of 
Sec. 12102-2: “Any person interested under a . . . written contract 
or other writings constituting a contract, or whose rights, status or 
other legal relations are affected by . . . contract . . . may have 
determined any question of construction or validity arising under the 

. contract . . . and obtain a declaration of rights, status or other 
legal relations thereunder.” 

The Supreme Court of Ohio, In Schaefer v. First National Bank, 
134 Ohio St. 511, 18 N. E. 2d 263, 264, held the following: “Syl. 3. 
An action for a declaratory judgment may be alternative to other 
remedies in those cases in which the court, in the exercise of sound 
discretion, finds that the action is within the spirit of the Uniform 
Declaratory Judgment Act and a real controversy between adverse 
parties exists which is justiciable in character and speedy relief is 
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necessary to the preservation of rights that may be otherwise im 
paired or lost.” 

Does a real controversy between adverse parties exist in this cause, 
which is justictable in character under the facts set forth in the peti- 
tion? That a controversy exists between adverse parties appears evi- 
dent from the fact that this action is the third filed by some of the 
plaintiffs herein against some or all of the defendants questioning the 
validity of this trust. Whether the controversy is real and justiciable 
in character is the crux of our situation. 

Webster’s New International Dictionary. “Justiciable,—adj. (O. 
F.) Liable to trial in a court of justice, as a justiciable dispute.” 

Vol. 2 Bouvier’s Law Dictionary, page 1800: “Justiciable—Such 
a question or matter as may properly come before a tribunal for 
decision.” 


23 Words and Phrases, Perm. Ed. page 474: ‘To obtain declara- 
tory judgment, ‘justiciable controversy’ must exist between persons 
whose interests are adverse, plaintiff must have a legally protectible 
interest im controversy .. .” 


Declaratory judgments, 2d Ed., Borchard, p. 40: 


“ ‘Actual’ Controversy 

“... The United States Supreme Court, in its most elaborate 
views in this connection, has remarked that the limitation of jurisdic- 
tion to ‘cases of actual controversy’ is designed to preserve constitu- 
tional requirements; that the word ‘actual’ is one of ‘emphasis rather 
than definition;’? that ‘controversy’ contemplates a ‘justiciable con- 
troversy,’ hence ‘appropriate for judicial determination,’ and is thus 
‘distinguished from a difference or dispute of a hypothetical or abstract 
character; from one that is academic or moot.’? The controversy must 
be ‘definite and concrete, touching the legal relations of parties hav- 
ing adverse legal interests.’ It must be a ‘real and substantial con- 
trooersy admitting of specific relief through a decree of a conclusive 
character,’ as distinguished from an opinion advising what the law 
would be upon a hypothetical state of facts.” 


Pages 33-36: 
“Justiciability 
“Justiciability is the necessary condition of judicial relief. It is 
that which the term ‘case’ or ‘controversy’ is designed to insure, . . . 
What then are the ‘necessary features’ of justiciability? . . . Expe- 
diency and a desire not to function in the abstract, but to decide only 
concrete contested issues conclusively affecting adversary parties in 
interest, have induced a refusal to render advisory opinions or decide 
moot cases. Actions or opinions are denominated ‘advisory,’ when 
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there is an imsufficient interest in the plaimtiff or defendant te justify 
judicial determination, where the judgment sought would not constt- 
tute specific relief to a litigant or affect legal relations . . . The issue 
. . « has ceased to be live or practical, because the facts have changed, 
either by settlement of the controversy, or by alteration in the circum- 
stances of the parties or subject matter, so as to make the judgment 
not decisive or controlling of actual and contested rights, but a pro- 
nouncement having academic interest only. Such issues cannot be de- 
termined by declaratory judgment any more than by another judg- 
ment. 


“The fact that the plaintiff’s desires are thwarted by its own 
doubts, . . . may or may not describe a hypothetical or moot case, 
depending on the circumstances. In bills of peace, quia timet, to quiet 
title, of interpleader, and other equitable proceedings, in actions to 
declare transactions (such as marriages) or instruments (such as 
bonds or deeds or titles) or privileges and powers (such as claims un- 
der a lease) valid or void, the plaintiff’s action may be motivated by 
his own doubts or the denial or fears of third parties as to his right 
or title, but there is no justiciable issue until he translates his doubt 
into a claim of right and asserts it against a defendant having an 
interest in contesting it. When that happens, it is a justiciable con- 
troversy, regardless of its origin in the plaintiff’s own doubts or the 
fears of others, and regardless of the form of action, declaratory or 
executory, in which the issue is presented. The question is, whether 
the plaintiff has a sufficient interest to warrant judicial protection.” 


Page 48: 

“Legal Interest 

“It is an essential condition of the right to invoke judicial relief 
that the plaintiff have a protectible interest. The fact that under de- 
claratory procedure so many types of legal issues are presentable for 
-determination which are incapable of any other form of relief, has 
imposed upon the courts at the outset the function of determining 
whether the facts justify the grant of judicial relief, and more partic- 
ularly, whether the plamtiff has a ‘legal interest’ in the relief he seeks.” 


Page 18: 

“So while it will be necessary to bear in mind the factual conditions 
of a petition for relief, perhaps attention should be concentrated on 
the interest that a petitioner has in judicial protection—that is to 
say, whether his rights have been denied, challenged or jeopardized by 
person or event in such manner as to justify him in invoking judicial 
protection for their vindication. If that interest, economic or social 
in character, can and should be thus protected, we denominate it a 
‘legal interest.’ ” 
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Page 514: 

“Nullity 

“Purpose of Action. . . . The request for such declaration is usu- 
ally made to escape the consequences of legality or validity, and where 
the plaintiff asks a declaration of the invalidity of his own contract, 
is a speedy method of bringing about a release from ostensible obliga- 
tions. Where the plaintiff asserts the invalidity of the defendant’s or 
a third person’s contract its purpose is usually to obtain benefits of 
which he would otherwise be deprived or to avoid losses which other- 
wise he might incur.” 


IC. J. S., Actions, § 18, page 1023: “An action for a declara- 
tory judgment, generally, may be maintained only for the purpose of 
determining and declaring fixed legal rights where it will accomplish 
some useful purpose; it cannot be invoked merely to try the is- 
CON. 

IC. J. S., Actions, § 18, page 1031 (11): “Consequential relief 
. . . To entitle the complainant to a declaratory judgment it should 
appear from the facts alleged that he has present rights against the 
persons whom he makes parties to the proceedings, with respect to 
which he may be entitled to some consequential relief either immedi- 
ate or prospective; for if it appears that plaintiff can have no relief 
as against any party named as defendant, such party should not be 
forced into litigation which can have no final result in favor of plaim- 
tiff.” 

In Hanley v. Wetmore, 15 R. I. 386, 6 A. 777: “Pub. St. R. I. 
Cap. 192, par. 22, providing that ‘No suit in equity shall be defeated 
on the ground that a mere declaratory decree is sought, and the court 
may make binding declarations of right in equity, without granting 
consequential relief, cannot be held to authorize a declaratory decree 
in any suit unless a case is stated in the bill which shows a right to 
actual relief, either immediate or prospective, against the defendants.” 

It is clear from the above that these plaintiffs do not set out in 
their petition a controversy which is real and justiciable in character 
—not being in a position to derive any benefit to themselves and the 
other holders of certificates upon a determination of invalidity they 
do not have “a legally protectible interest,” “a right to a judgment 
which would constitute specific relief,” “the declaring of fixed legal 
rights where it will accomplish some useful purpose” or “any relief 
as against any party named as defendant which can have a final re- 
sult in favor of plaintiff.” ; 

A. L. Burdick et al., intervening parties defendants, oppose the 
position of plaintiffs in this matter. ‘They represent all holders of 
certificates similarly situated to themselves. It is significant that all 
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certificate holders do not see eye to eye in a matter instituted ostensibly 
for the benefit of all. Can it be that the intervening defendants see 
more clearly the direction in which their best interests lie? 

The holders of certificates have the beneficial ownership of a select 
piece of Cleveland real estate. The successor trustee is an outstand- 
ing and reputable banking concern. They are in as favorable a posi- 
tion as they can hope to be under all the circumstances present, and 
should let well enough alone. 

It therefore appears to the Court that the matter of the validity or 
invalidity of the trust is now an abstract and academic question, and 
as such is not subject to the action of a court of justice. 

For the foregoing reasons this Court is of the opinion that the 
petition falls short of containing allegations sufficient to the rendition 
of a declaratory judgment. There is not presented to the Court a 
justiciable controversy and thus the plaintiffs do not have a cause of 
action. 

In view of the above holding it is unnecessary for the Court to dis- 
cuss other grounds relied upon by the demurring defendants. 

Demurrers are sustained and plaintiffs’ exceptions noted. 





BANKING DECISIONS 


"i 
t 


In this department are published cach month all of the important dect- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Unreasonable Delay in Negotiating Check 





First National Bank at Glendale v. Sussex County Airport, Inc., Court of 
Errors and Appeals of New Jersey, 61 Atl. Rep. (2d) 206 





A check must be presented for payment within a reasonable time 
after its issue or the drawer will be discharged from liability thereon 
to the extent of the loss caused by the delay. In determining what 
is a reasonable time or an unreasonable time regard is to be had to 
the nature of the instrument, the usage of trade or business (if any) 
with respect to such instruments and the facts of the particular case. 

The trial court in his instructions to the jury and interpreting 
the statute in this case charged, that whether the negotiation of the 
check of October 27, 1945 or December 3, 1945 involved an unreason- 
able length of time was a question of fact for the jury and not a 
strict question of law. The jury having found that the facts and 
circumstances regarding the negotiating and presentment for pay- 
ment of the check of October 27, 1945, represented an unreasonable 
delay, its findings to this effect will not be disturbed. 


Action by First National Bank at Glendale, a national banking asso- 
ciation, against Sussex County Airport, Inc., to recover proceeds of 
check drawn by defendant and cashed by plaintiff after defendant had 
stopped payment thereon. From an adverse judgment, plaintiff appeals. 

Judgment affirmed. 

John D. McMaster, of Jersey City (Dolan & Dolan, of Newton, of 
counsel) , for appellant. 

Mackerley & Friedman, of Newton (Peter Friedman, of Newton, of 
counsel) , for respondent. 


EASTWOOD J.—Appellant, First National Bank at Glendale, Cali- 
fornia, appeals from a denial by the trial court of its motion for a di- 
rected verdict. At the conclusion of the testimony appellant made a 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) 
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motion for a directed verdict in its favor which, as stated, was denied, 
and the matter submitted to the jury under instructions from the court. 
A verdict of no cause of action in favor of the respondent, Sussex 
County Airport, Inc., was returned. Hence, the present appeal. Appel- 
lant, a National Banking Association, with its banking house at Glen- 
dale, California, sought to recover from respondent the sum of $1,300, 
representing the proceeds of a check made by respondent to the order 
of one R. E. Wilson and deposited by him to his credit in appellant’s 
bank. The check in question bears date Rahway, New Jersey, October 
27, 1945, and was made payable at Union County Trust Company, 
Cranford Branch, Cranford, New Jersey. Appellant claimed that it 
had received and cashed the check in good faith on December 8, 1945, 
in due course of its ordinary banking business without notice that re- 
spondent had stopped payment thereon. The facts giving rise to the 
transaction are these: One R. E. Wilson had sold to respondent for 
$3,000 an airplane which he had flown from Texas to respondent’s air- 
port at Westfield, New Jersey, arriving on October 22, 1945. The check 
of October 27, 1945, for $1,300 was given in part payment. Additionally, 
respondent paid Wilson $700 in cash. Subsequently, respondent, at 
Wilson’s request, forwarded to him a bank manager’s check for $2,300, 
in lieu of the $1,300 check and another in the amount of $1,000, upon 
Wilson’s assurance that the latter checks would be returned. Wilson 
likewise deposited the check for $2,300 in appellant’s bank under date of 
November 19, 1945, but did not return the original check for $1,300. 
On the contrary, Wilson deposited it to his own credit in appellant’s 
bank on December 3, 1945, and was permitted to draw against it by the 
appellant in various amounts aggregating $1,300. Respondent stopped 
payment on the $1,300 check dated October 27, 1945, by giving written 
notice thereof to the Union County Trust Company on November 7, 
1945. The testimony does not show that appellant bank had any 
knowledge of the transactions between respondent and R. E. Wilson. 
Several grounds of appeal are urged for reversal. Of these the only 
one that requires discussion, and which is dispositive of the matter, is 
whether the trial court properly denied appellant’s motion for a directed 
verdict and whether the issue that an unreasonable time had elapsed 
from the issuance of the check on October 27, 1945, and the cashing 
thereof by appellant bank on December 3, 1945, was properly submitted 
to the jury; that it was for the jury to determine from the testimony and 
that the reasons for the delay were not in dispute, and as a matter of 
law the delay was not unreasonable under well-established banking 
practice and usage, and that, therefore, no jury question was presented. 
On the other hand, respondent argues that the question of the alleged 
unreasonable delay in negotiating the check presents a question of fact 
requiring submission to and the determination thereof by the jury, and 
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that it was, therefore, proper for the trial court to submit the question 
to the jury; that it was for the jury to determine fom the testimony and 
the attendant circumstances adduced by that testimony, whether there 
had been an unreasonable delay in negotiating the check; that the check 
being dated October 27, 1945, and not being presented for payment at 
appellant’s bank until December 3, 1945, should have obviously put ap- 
pellant bank on notice to ascertain the reason for delay in presentation 
and, further, if appellant bank had followed the usual banking practice 
of merely accepting the check for collection, rather than giving Wilson 
immediate credit for the proceeds thereof and permitting him to draw 
checks thereon totalling the amount of the check before it ascertained 
that payment had been stopped by respondent, then appellant bank 
would have suffered no loss. There was no other issue than that of the 
alleged unreasonable delay in negotiating the check, and that was the 
only issue the trial court submitted to the jury for its determination. 
An examination of the exhibits reveals that the bank manager’s check 
for $2,300, dated November 7, 1945, given to R. E. Wilson, was ac- 
cepted by appellant bank for collection, while the $1,300 check of Octo- 
ber 27, 1945, was accepted by appellant and honored by it for payment 
immediately upon deposit. 

The question presented for our consideration is not a novel one and 
similar instances have received the attention of this Court in First Na- 
tional Bank of Belmar v. Osborne, 104 N. J. L. 112, 139 A. 25, opinion 
by Mr. Justice Katzenbach; Rees, Taylor Co., Inc., v. Mayflower Din- 
ers, Inc., 110 N. J. L. 437, 166 A. 96, opinion by Mr. Justice Trenchard; 
and Lieb v. Broad Finance Corporation, 111 N. J. L. 362, 168 A. 438, 
opinion by Chancellor Campbell, and also by the Supreme Court in 
Gershman v. Adelman, 103 N. J. L. 284, 1385 A. 688, opinion by Mr. Jus- 
tice Black. Under our Negotiable Instruments Act, N. J. S. A. 7:1-1 
et seq., a check is specifically defined to be “a bill of exchange drawn 
on a bank payable on demand”; and except as otherwise provided, the 
provisions of the Negotiable Instruments Act applicable to a bill of ex- 
change payable on demand likewise apply to a check. R. S. 7:4-2, N. J. 
S. A., R. S. 7:4-3, N. J. S. A., with reference to the time for presentment 
of a check provides as follows: 


“A check must be presented for payment within a reasonable time 
after its issue or the drawer will be discharged from liability thereon to 
the extent of the loss caused by the delay.” 


R. S. 7:1-4, N. J. S. A., with reference as to what constitutes a rea- 
sonable time has this to say: 


“Tn determining what is a ‘reasonable time’ or an ‘unreasonable time’ 
time’ regard is to be had to the nature of the instrument, the usage of 
trade or business (if any) swith respect to such ea, and the 
facts of the particular case.” 
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The trial court in his instructions to the jury and interpreting R. 8. 
7:1-4, N. J. S. A., charged, that whether the negotiation of the check of 
October 27, 1945 on December 3, 1945 involved an unreasonable length 
of time was a question of fact for the jury and not a strict question of 
law. Under our rulings in First National Bank of Belmar v. Osborne; 
Rees, Taylor Co., Inc., v. Mayflower Diners, Inc.; Lieb v. Broad Finance 
Corporation, and the well-reasoned decision of the Supreme Court in 
Gershman v. Adelman, Supra, we are of the opinion that the interpreta- 
tion of the trial court of R. S. 7:1-4, N. J. S.‘A., was correct and that 
the question was properly submitted to the jury to determine whether 
or not a reasonable or an unreasonable length of time involving the ne- 
gotiation of the check was present. As Mr. Justice Katzenbach, speak- 
ing for this Court in First National Bank of Belmar v. Osborne, supra 
[104 N. J. L. 112, 139 A. 26], stated: 

“The latter section (section 193 of the Uniform Negotiable Instru- 
ments Law, which is identical with the provisions of R. S. 7:1-4 [N. J. 
S. A.] permits, we think, the introduction of all the facts surrounding 
the making and acceptance of the note and the special circumstances 
which prompted the delay in presentment for payment, and makes the 
question of what is a reasonable time or an unreasonable time one for 


the determination of the jury under the guidance of the court.” 
See also the discussion of section 193 of the Uniform Negotiable In- 


struments Law, found in R. S. 7:1-4, N. J. S. A., in “Negotiable Instru- 
ments Law Annotated,” Brannan, Sixth Edition, page 1183, and cases 
cited. 

The jury having found that the facts and circumstances regarding 
the negotiation and presentment for payment of the check of October 
27, 1945, represented an unreasonable delay, its findings to this effect 
will not be disturbed. Lieb v. Broad Finance Corporation, supra. 

We have considered all of the other arguments advanced by the ap- 
pellant and find them to be without merit. 

The judgment is affirmed with costs. 


——————————e 
New Jersey Statutes Required Pennsylvania Banks to 


Obtain Authoritative Permission to Do Business 
In New Jersey 





Pennsylvania Co. for Insurance on Lives & Granting Annuities v. Gilmore, 
Court of Chancery of New Jersey, 59 Atl. Rep. (2d) 24 





Pennsylvania banks, who issued participation certificates and 
mortgage bonds, did not comply with 1890 Act of New Jersey requir- 
ing application for authority to do business. “Authorized” was in- 
terpreted as only that which the laws of the State have laid down 
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as a requirement to obtain “authoritative permission.” Not having 
complied with the 1890 Act the banks were not authorized to do 
business in New Jersey. Consequently the investments in the par- 
ticipation certificates and mortgage bonds issued by them did not - 
comply with 1927 Act of New Jersey requiring that banks acting 
as trustee under mortgage indenture be “authorized to do business 
in this state.” As the banks were not “authorized” to do business in 
New Jersey, the testamentary trustee’s investment in such bonds 
and certificates were illegal. 


Proceeding by the Pennsylvania Company for Insurance on Lives 
and Granting Annuities, trustee under the will of Frederick Hemsley, 
deceased, for accounting as trustee, opposed by Frances West Hemsley 
Gillmore and others, and referred to special master to hear and report 


upon exceptions. On exceptions to the special master’s report. 
Report modified in part, and confirmed in part. 


See also 187 N.J.Eq. 51, 43 A.2d 667. 

Pitney, Hardin, Ward & Brennan, of Newark, and Norman W. 
Harker, of Philadelphia, Pa. (Corwin Howell of Newark and Maurice 
Bower Saul, of Saul, Ewing, Remick & Saul, all of Philadelphia, Pa., 
of counsel), for complainant-accountant. 

Moore & Butler of Atlantic City (James N. Butler of Atlantic City, 
and Rodney T. Bonsall, of Evans, Bayard & Frick, all of Philadelphia, 
Pa., of counsel), for defendant exceptants in trusts for benefit of tes- 
tator’s grandchildren. 

Walter E. Beyer, of Atlantic City, for defendant exceptant Elizabeth 
H. Taylor, individually and as administratrix. 


HANEMAN, V. C.—Frederick Hemsley died March 15, 1915, leav- 
ing a last will and testament which was duly probated in the office 
of the Surrogate of Atlantic County. This last will and testament, 
among other things, created several trusts and designated The Penn- 
sylvania Company for Insurance on Lives and Granting Annuities as 
trustee. For each of his three grandchildren, Quincy A. Gillmore, Jr., 
Frances West Hemsley Gillmore (now Williams) and Frederick Hemsley 
Gillmore, the decedent created three separate trusts of $25,000 each, 
for which he bequeathed $75,000 to the designated trustee. For his sis- 
ter, Elizabeth H. Avery, he created a trust for which he bequeathed 
$50,000 to the designated trustee. With the residue of his estate he 
created a trust for his widow and his daughter, Frances West Hemsley 
Gillmore. 

‘No accounting was filed by the trustee until 1944. To this ac- 
counting the life tenants and remaindermen filed exceptions. The 
matter was thereupon referred to Hiram Steelman, Esquire, a Special 
Master, to audit the accounts and to hear and report upon the ex- 
ceptions. This matter is now before us upon exceptions taken to the 
report of the Special Master. Exceptions were so taken both by the 
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life tenants and the remaindermen and by the trustee. For the purpose 
of convenience we shall hereafter refer to the life tenants and re- 
maindermen as the exceptants and to the trustee as the accountant. 

The original exceptions taken by the exceptants were directed en- 
tirely at the investments by the accountant in mortgages, the security 
for which was real estate located in the State of Pennsylvania. These 
mortgages included not only whole mortgages but as well participa- 
tions in mortgages and real estate mortgage bonds. 

For a concise statement, the objections of the exceptants may be 
classified as follows: (1) That the trustee had no authority to invest 
in mortgages, parts of mortgages or real estate mortgage bonds where 
the real estate which was security for the mortgages was located in the 
State of Pennsylvania; (2) that participations in mortgages or real estate 
mortgage bonds were illegal investments because the issuing com- 
panies had not complied with the law of the State of New Jersey; (3) 
that some of the mortgages, mortgage participations and real estate 
mortgage bonds were illegal investments because of the nature and value 
of the real estate mortgaged; (4) that the trustee should be sur- 
charged because it failed to properly diversify its investments and in- 
vested too large a portion of the corpus of the estate in mortgages, 
mortgage participations and real estate mortgage bonds. 

In addition to contesting the several grounds heretofore set forth as 
the basis of the exceptants’ claim for liability on the part of the ac- 
countant, the trustee affirmatively alleges as defenses (1) that the 
exceptants are estopped from disputing the legality of the investments 
because of an implied approval, and laches; (2) that the breaches of the 
trustee’s duty, if any occurred, were mere technical breaches, and that 
because of the lack of fraud or bad motive they are absolved from any 
resulting loss; (3) that the management of the estate generally shows a 
profit. In addition, both the exceptants and the accountants attack 
the allowance of interest as made by the Special Master on the invest- 
ments which he conceived were illegal. 

For the purpose of a clear understanding of the exceptions and the 
law involved, these several exceptions will be treated in the order 
hereinabove set forth. 

I 


Investments in Mortgages Where the Security Was 
Pennsylvania Real Estate 


Exception is taken to the determination of the Special Master 
that it was legal to invest in mortgages where the land involved was 
Pennsylvania real estate. 

All of the questioned mortgages were purchased before the passage 
of P.L. 1938, chapter 196, N.J.S.A. $:16-1, and this statute is therefore 
inapplicable. 
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At the time these investments were made the pertinent statute 
authorizing investments in whole or entire mortgages read as follows: 


“VI. In bonds secured by first mortgage upon real estate; provided, 
the amount loaned upon any such bond and mortgage shall not at the 
time of making such loan exceed sixty per centum of the estimated 
worth of the real estate covered by such mortgage; provided, also, that 
the rate of interest upon any of the above enumerated securities in 
which such investments may be made shall not be less than three per 
centum nor more than six per centum per annum; this act shall not 
apply where the deed of trust, or the last will and testament of any 
testator, or any court having jurisdiction of the matter specially directs 
in what securities the trust funds shall be invested, and every such 
court is hereby given power to specially direct by order or orders, 
from time to time, additional securities in its discretion in which trust 
funds may be invested and any investment thereof made in accordance 
with any special direction shall be legal, and no executor, administrator, 
guardian or trustee shall be held liable for any loss resulting in any 
such case.” P.L.1907, chapter 146, sec. 6, page 383, N.J.S.A. 3:16-1. 


By P.L.1920, chapter 192, page 377, as amended by P.L.1922, chap- 
ter 144, page 255, and P.L.1927, chapter 81, page 144, N.J.S.A. 3:16-2 to 
4, 10, 17:24-26, 17:18-11, the investment in parts of bonds, or bonds 
secured by trust mortgages and in participation certificates which entitle 
the owner to a proportionate share in a number of mortgages under a 
trust agreement, was authorized. The statute as finally amended in 
1927 reads in part as follows: 


“1, Any executor, administrator, guardian or trustee whose duty 
it may be to loan moneys entrusted to him in addition to the securities 
in which he may invest the same under the provisions of the act to 
which this a supplement, may invest the same in shares or parts of bonds 
secured by mortgage or bonds secured by trust mortgage, and in par- 
ticipation certificates or coupon bonds which shall entitle the holder 
to a proportionate share in a series or number of mortgages and bonds 
or extensions or renewals thereof, deposited under a trust agreement 
with a trust company, bank or title guarantee corporation organized 
under the laws of this State, or a national bank authorized to do busi- 
ness in this State, which shall be a first lien upon improved real estate, 
provided the amount of such mortgages shall not at the time of mak- 
ing of such loan exceed sixty per centum of the estimated worth of 
the real estate covered by such respective mortgages at a rate of in- 
terest not less than three per centum nor greater than six per centum 
per annum;.. .” 


For present purposes, the phraseology concerning any limitation on 
the word “mortgages” was not changed from 1920 to 1927, and con- 
tinued as above set forth during the entire period during which the 
accountant purchased such bonds or participation certificates. 

It is conceded that the statutes did not, by their express terms, 
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restrict investments to mortgages encumbering New Jersey real 
estate. The theory advanced by exceptants is that in no event were 
mortgages encumbering real estate, the situs of which was beyond the 
New Jersey boundary, a good investment. 

As authority they cite McCullough’s Ex’rs v. McCullough, 44 N.J. 
Eq. 313, 14 A. 642, and Macy v. Mercantile Trust Co., 68 N.J.Eq. 235, 
59 A. 586, 589. 

In McCullough’s Ex’rs v. McCullough, supra, there was involved a 
request for instructions as to whether investments might be made in 
mortgages on lands in Minnesota. It appeared that when the testator 
died the funds directed to be invested for certain trust purposes were 
invested in small mortgages upon Minnesota real estate, with interest 
rates ranging from seven to twelve per centum per annum. The com- 
plainant-executor desired to invest in similar mortgages. This case 
was decided in 1888. At that time Chapter 115, P.L.1881, page 130, 
provided as follows: 


“That any executor, administrator, guardian or trustee, whose 
duty it may be to loan the money entrusted to him, may invest the 
same on bond secured by first mortgage upon real estate estimated to 
be worth at the least twice the amount loaned; at a rate of interest not 
less than five per centum, nor greater than six per centum per annum. 

“...fthat nothing in this act contained shall apply to cases where 
. . . the court having jurisdiction of the matter, specially directs in 
what manner the trust fund shall be invested.” 


It is clear, from the applicable statute, that these mortgages, 
regardless of the situs of the real estate, would not have been legal 
investments unless special permission for such investment were specifi- 
cally granted by the court, since the allowable statutory maximum in- 
terest rate was six per centum and the mortgages in question bore in- 
terest at a rate of from seven to twelve per centum. Although the 
case as reported does not disclose that the litigation was instituted un- 
der P.L. 1881, supra, it is apparent that the executors were seeking 
special directions for leave to invest in securities not specifically au- 
thorized by said statute. The question of the legality of making an 
investment in extra-territorial mortgages, without special leave, was 
not before the court. This situation must be borne in mind when con- 
sidering the ultimate decision. All that the Chancellor there decided 
was that under the circumstances, he would not “specially direct” the 
investment in certain particular securities. The case is no authority 
for the proposition that no investment in mortgages upon lands out- 
side of New Jersey was a legal investment. 

In Macy v. Mercantile Trust Co., supra, the court had before it 
three points which were recited in the opinion as follows: 
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“. .. (1) Whether the trust company, as residuary legatee under 
the will, could be obliged, against its consent, to accept any securities 
for investments made by the executors, instead of cash, in payment or 
satisfaction of the legacy; and, if so, then (2) whether the mortgages 
were investments authorized to be made by the executors; and (3) 
whether, if so authorized, they were sufficient securities for the loans 
made on them.” 


The Court there said: 


“The second question is whether the investments in New York 
City mortgages were investments of an authorized character. The in- 
vestments being first mortgages on real estate (and, for present pur- 
poses, being considered as safe and sufficient security for trust invest- 
ments), the question is whether the investment is illegal and un- 
authorized merely because the lands are not situated in this state. 
No statute or decision of our courts has yet established this hard and fast 
rule. In McCullough v. McCullough, 44 N.J.Eq. (17 Stew.) 313, 14 A. 
123 [Chancellor McGill, 1888], an application was made by trustees 
for instructions as to investing on lands in Minnesota. Such invest- 
ment was disapproved, but the disapproval by the court was based on 
consideration of all the circumstances of the case and of the security 
of all the parties interested. It was not refused because it was in it- 
self and in any event illegal or unauthorized. No later or other deci- 
sion in New Jersey has been referred to. Ormiston v. Olcott, 1881, 84 
N.Y. 339, which was referred to with approval in the McCullough Case 
as to the objections to such investments, expressly declines to hold that 
such investments are necessarily illegal [84 N.Y. at page 343], and 
goes no further than to declare the general rule to be that investments 
beyond the jurisdiction of the court should not be sustained, unless in 
rare and exceptional cases, and under very unusual and peculiar cir- 
cumstances.” 


It is to be noted that the court there expressly stated that no statute 
or decision of our courts had held an investment in mortgages illegal 
and unauthorized merely because the real estate involved was not 
situate in New Jersey. 

In 1940 when this case was decided, P.L.1902, Chapter 240, p. 699, 
provided as follows: 

“IV. Bonds secured by first mortgage upon real estate in such pro- 
portion to the value of such real estate and at such a rate of interest 
upon the amount loaned as a reasonable and prudent investor, dealing 
with his own funds under like circumstances, would require; provided, 
however, that said sum so loaned shall not exceed two-thirds of the 
value of said real estate, and that the rate of interest to be charged 
thereon shall not be less than four per centum per annum; this act shall 
not apply where the deed of trust or the last will and testament of any 
testator, or any court having jurisdiction of the matter, specially directs 
in what manner the trust fund shall be invested.” 


Again, the pertinent statute must be kept in mind when reading the 
opinion. The court there held that the investment in New York mort- 
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gages was not unauthorized because of the location of the real estate. 
The case is authority for the approval of the investments in New 
York mortgages there made under the then effective statute. 

The general statement that it is to be desired that New Jersey 
fiduciaries invest in New Jersey mortgages because of the ability to 
control proceedings and ascertain value has considerable merit. How- 
ever, it has never been a harsh or hard rule of law, whether by statute 
or by case, that investment in mortgages on lands located in our sister 
states is in and of itself illegal. 

Cases cited from other States are not particularly helpful as the 
statutes there considered are so completely different from ours. 

At the time the investments sub judice were made they were au- 
thorized by P.L.1907, p. 383, or P.L.1920, p. 377, as amended. Since 
P. L.1881, supra, fiduciaries have been authorized by statute to invest 
in mortgages. Over the years this act was often amended but the 
language of the numerous amendatory acts, up to the time of these 
disputed investments, describing the qualifications and requirements of 
the investment, never contained any specific requirement that the situs 
of the real estate be within New Jersey. The mere fact that lands 
which were security for these mortgages were not located in New Jersey 
is insufficient, in itself, to affect the legality of the investment. 


II 


Validity of Investments in Participation Certificates or Mortgage Bonds 
Where the Issuing Bank Had Not Obtained a Certificate of Authority 
to Do Business in New Jersey. 


The Master found that all of the investments in mortgage partici- 
pation certificates and mortgage bond issues were illegal’ and surcharged 
the trustee therefor. As disclosed by the state of the case, the trustee 
first invested in participations in mortgages and mortgage bond issues 
in 1920 and continued to so invest until 1931. The trustees of these 
mortgages were either The Pennsylvania Company or the Real Estate 
Land Title & Trust Company. It becomes necessary, therefore, to 
ascertain by what right such investments were made. 

Until 1920 there was no authority for a fiduciary to make invest- 
ments of this type. In that year, by legislative enactment, fiduciaries 
were authorized to make investments in bonds and parts of bonds or 
participation certification secured by a trust mortgage. Chapter 192, 
P.L.1920, page 377, provided in part as follows: 


. .. that bond and mortgages in parts of which any fiduciary may 
invest trust funds . . . shall be held for the benefit of such fiduciary 

. by a trust company, bank, or title guarantee corporation organized 
under the laws of this State, ... 
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In 1922 this statute was amended by Chapter 144, P.L.1922, page 
255, to read in part as follows: , 


“,.. that bonds and mortgages in parts of which any fiduciary may 
invest trust funds ... shall be held for the benefit of such fiduciary .. . 
by a trust company, bank or title guarantee corporation organized un- 
der the laws of this State, or jointly by such a corporation, and an in- 
dividual who is a citizen and bona fide resident of this State, .. .” 


In 1927 this statute was again amended by Chapter 81, P.L.1997, 
page 144, N.J.S.A. 3:16-3, to read in part as follows: 


“_.. that bonds and mortgages in parts of which any fiduciary may 
invest trust funds . . . shall be held for the benefit of such fiduciary . . . 
by a trust company, bank or title guarantee corporation authorized 
to do business in this State, or jointly by such a corporation, and an 
individual who is a citizen and bona fide resident of this State, . . .” 


The exceptants contend that since no official certificate of au- 
thority to do business in New Jersey was granted to The Pennsylvania 
Company until 1940, and since none was ever granted to the Real Estate 
Land Title & Trust Company, that they were not “authorized to do 
business in this State” and the purchase of participations was contrary 
to the statute. 

Accountants, on the other hand, contend that the provisions of 
P.L.1907, Chapter 35, page 68, N.J.S.A. 17:16-1, are sufficient warrant 
to authorize any Pennsylvania bank to do business in this State with- 
out any formal official approval because of a reciprocal act of Penn- 
sylvania passed June 8, 1911, P.L.710, 15 Purdon’s Statutes, § 3141, 
or, that in any event, the expression “authorized to do business in this 
State” is so ambiguous, indefinite and uncertain as to require further 
definition. In the latter circumstance reference must be had to the 
custom or usage followed over a period of years to ascertain what the 
expression “authorized to do business” means. 

It has been conceded by both parties hereto that the corporations 
in question fall into the category of a trust company or bank incor- 
porated under Pennsylvania law, although no proof thereof has been 
submitted. In view of the fact that neither of them are New Jersey 
corporations, it becomes necessary to determine whether they were 
“authorized to do business in this State.” 

Any investments made prior to 1927, where the participation was 
in a mortgage held by a “trust company, bank, or title guarantee cor- 
poration” not “organized under the laws of this State” were illegal 
investments. See P.L.1920, p. 377 and P.L.1922, p. 255. 

The crux of this problem is, what is meant by the expression 
“authorized to do business” which appears in P.L.1927, supra? 

At the time of the passage of. the 1927 act there was a very clear 
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line of demarcation and distinction between the manner in which in- 
dividuals could obtain a charter for a bank or trust company and that 
in which individuals could obtain a charter for any other type of 
corporation. There were special requirements for such a charter. 
P.L.1899, chapter 178, page 431, as amended, N.J.S.A. 17:4-1 et seq. 
Without meeting such requirements no charter could be granted. Private 
banks which included any “individual, association of individuals, 
partnership or joint stock association,” P.L. 1895, chapter 368, page 
743, as amended, N.J.S.A. 17:5-1 et seq., were “subject to the same 
control, supervision, inspection and examination [to which] incor- 
porated banks” were subject, and for violation of the act, including 
acting as a bank without a license, were declared guilty of a mis- 
demeanor. 

Quite plainly, the legislature had decided in the interest of public 
policy and for the protection of the public that any group of per- 
sons desiring to do a banking business, either as individuals or in cor- 
porate guise, should comply with stringent provisons. No group of 
individuals could obtain a corporate charter as a bank without meet- 
ing these strict requirements, and an individual or group of indivi- 
duals so functioning without a license committed a crime. 

In 1890 the legislature passed an act which provided in part as 
follows: 

“That every banking, savings, trust, guarantee, safe deposit, in- 
demnity, mortgage, investment, loan and building corporation or asso- 
ciation organized under the laws of other states or foreign governments, 
on application for authority to transact business in this state, shall . . .” 
(Italics mine) P.L.1890, chapter 251, page 427. 


In order to obtain authority to do business in New Jersey such 
foreign bank was required (1) to file a copy of its charter and a state- 
ment with our department of state; (2) to have at least $100,000 paid 
in capital; (8) to deposit at least $30,000 with our secretary of state 
for the benefit of creditors; (4) to make annual reports in New Jersey. 
Upon compliance with the foregoing statute provided as follows: 


“... it may be admitted to transact business in this state upon a 
certificate of authority to be issued by the secretary of state...” (Italics 
mine) P.L.1890, chapter 251, page 427. 


The statute upon which accountants base their argument reads as 
follows: 


“Sec. 1. Hereafter no banking, savings, trust or safe deposit cor- 
poration created by any other state or by any foreign state, kingdom 
or government shall transact any business in this state, except to the 
extent that similar corporations of New Jersey are permitted to trans- 
act business in such state, kingdom or government; provided, every 
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such foreign corporation shall comply with all the requirements of 
the laws of this state applicable to it in doing business therein.” (Italics 
mine) P.L.1907, chapter 35, page 68, N.J.S.A. 17:16-1. 


The gist of their argument is that since there exists a Pennsylvania 
act which permits New Jersey corporations to do business in that State, 
no formal affirmative application or grant of a license or permit by the 
State of New Jersey is required in order to authorize a Pennsylvania 
bank to do business in this State. 

An examination of the cited Pennsylvania act discloses that a formal 
application is required for a non-resident corporation to do business in 
that State and that a violation of that act constitutes a misdemeanor. 
The Pennsylvania statute is not self-executing. It does not permit 
a foreign corporation to do business there without the necessity of first 
obtaining a license or permit. To term such a statute automatically 
reciprocal strains logical reasoning. 

If accountants’ reasoning were pursued to its natural conclusion, 
we would interpret our statute, which provides, “to the extent that 
similar corporations of New Jersey are permitted to transact business 
in that state,” to make a formal application and license in some form 
similar to that of Pennsylvania a condition precedent to doing such 
business here. This is exactly what P.L.1890, supra, requires. 

The fallacy of accountants’ reasoning is further apparent when they 
argue that the Act of 1907, supra, liberalized the requirements thereto- 
fore existing. 


The Act of 1907 did not serve to liberalize the Act of 1890 but ac- 
tually further restricted the functions of a foreign bank in New Jersey, 
“to the extent that similar corporations . . . are permitted to transact 
business in such State.” Theretofore there had been no restriction on 
the extent to which a foreign bank could function. Thereafter it could 
only function to the extent that New Jersey banks were permitted to 
function in the State of its domicile. 


They ignore entirely the latter portion of P.L.1907, supra, which 
provides that “every such foreign corporation shall comply with all the 
requirements of the laws of this State applicable to it in doing busi- 
ness therein.” At the time of the passage of the 1907 act, the 1890 act 
was in full force, effect and virtue. No foreign bank could function 
in this State without meeting the requirements of the act of 1890, 
which was one of the laws of this State applicable to its doing business 
here. The State required strict compliance therewith. The requirement 
of the law of this State applicable to a foreign bank or trust company 
in doing business herein is found in P.L.1890, supra. 

The legislature must be presumed to have had P.L.1890 supra, in 
mind when it passed the 1927 amendment, requiring that the bank act- 
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ing as trustee under a mortgage indenture be “authorized to do busi- 
ness in this State.” 
Webster defines “authorize” as follows: 


“1. To clothe with authority or legal power; to give a right to act; 
to commission, as, an authorized representative.” 

“2. To make legal, to legalize, to give authoritative permission to 
or for; to empower, warrant; as, to authorize commissioners to settle 
a boundary.” 


Consistent with this definition and having in mind the provisions 
of P.L.1890 and 1907, supra, there is no doubt that the legislature in- 
tended a forma! compliance with the provisions of the former act. “Au- 
thorized” can mean only that which the laws of the State have laid 
down as a requirement to obtain “authoritative permission.” To hold 
otherwise or to employ the construction attempted by accountants 
could well result in permitting foreign banks to do business in this State 
who did not have the financial responsibility required of local insti- 
tutions. No supervision or control could be exercised over them. 

The two Pennsylvania banks who issued the participation certificates 
and mortgage bonds, not having complied with P.L.1890, supra, were not 
banks authorized to do business in New Jersey, and the investments 
in the participation certificates and mortgage bonds issued by them did 
not comply with P.L.1927, supra. 


In view of the foregoing, it is unnecessary to seek elsewhere for an 
interpretation of the statutes. Their terms are clear. 

The investments in mortgage bonds and participation certificates, 
where the Pennsylvania Company or the Real Estate Land Title & 
Trust Company were mortgage indenture trustees, were illegal. 


lil 
Diversification 


The trustees invested practically all of the funds of the smaller 
Elizabeth H. Avery, Quincy A. Gillmore, Jr., Frances West Hemsley 
Gillmore Williams and Frederick Hemsley Gillmore trusts in mortgages 
encumbering real estate in the general locality of Philadelphia, Penn- 
sylvania. They suggest that such investments were diversified because 
improvements on the real estate were of different nature, i. e., business, 
residence, apartment, etc. This is not the diversification adverted to in 
the rule requiring a distribution of assets. 

The principle is stated in 2 Scott on Trusts, p. 1229: 


“The trustee should exercise prudence in diversifying investments so 
as to minimize the risk of large losses. He should not therefore invest 
more than a reasonable proportion of the trust estate in a single security, 
or, it would seem, in a single type of security. This is a common- 
place among experts in the art of making investments.” 





THE BANKING LAW JOURNAL 41 


See also 3 Bogert, Trusts and Trustees, § 612; Restatement of the 
Law, Trusts, page 660. 

The sole case in New Jersey is In re Ward, 121 N.J.Eq. 555, 192 A. 
68, 72, affirmed 121 N.J.Eq. 606, 191 A. 772, where the Court said: 


“There is another and very important feature of this trust. The 
officers of the bank were well aware that one of the first principles of safe 
investment is diversity in the type of investment and in the localities 
upon which these securities depend. Yet they invested the entire fund 
in the securities of companies located in Essex county. None of the 
stocks were listed on any exchange, or were saleable outside the local 
market. Eighty per cent of the fund was invested in the shares of banks 
dependent for their success on the continued prosperity of Newark and 
vicinity; nearly half the fund, in the stock of a single bank. The officers 
of the trust company, though acknowledging that safety demanded 
diversity, ignored the principle in practice.” 


These trusts, although heretofore referred to as “smaller” trusts, 
were of sufficient size and amount to warrant a greater diversification 
than was accomplished. The Master suggested that a proper investment 
should not have exceeded a 25 per cent allocation to mortgages. Under 
the facts here present, such a proportionate investment in mortgages 
would have been proper. A greater diversification could have re- 
sulted in a lower loss. As found by the Master, to the extent of 25 
per cent of the corpus, the accountants will not be held liable for losses 
resulting solely from a failure to diversify. To that extent, such in- 
vestments, in these four trusts which still remain in mortgages, are ap- 
proved, but the accountants will be surcharged for any losses incurred 
from mortgage investments made in an amount in excess of said 25 
per cent. 


IV 


Failure to Comply with Statutory Requirements as to the Nature and 
Value of Real Estate Mortgaged. 

It is unnecessary to consider the exceptions taken to the investment 
in participation certificates or real estate mortgage bonds under this 
heading, in view of the predetermination of their illegality. For the 
sake of brevity, the investments falling in this category are herewith 
described as follows: Erlanger Theatre, Social Service Building, 1001-03 
Spring Garden Street, 49-61 West Lancaster Avenue and Montgomery 
Avenue and Gray’s Lane. 

Insofar as the investment in the whole bond and mortgage where the 
real estate security was 660-62 North Broad Street, Philadelphia, Penn- 
sylvania, is concerned, the testimony demonstrated that the original 
parcels at the time the mortgage was created were appraised by two 
experts. These appraisals were $150,000 and $157,000, respectively. 
The original loan was for $100,000. It is to be noted, however, that as 
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security the trustees held not only the mortgage on this parcel of real 
estate but as well $10,000 in Liberty Bonds. The mortgage was not 
the sole security for this loan. A simple arithmetic calculation results 
in a conclusion that by crediting the Liberty Bond collateral against the 
total investment the amount loaned on mortgage security is within the 
statutory 60 per cent of the value of the real estate. Under these cir- 
cumstances, it cannot be said that the trustee violated the statute. 

Insofar as 1534-42 Wood Street is concerned, the parcels at the time 
of the placing of the mortgage were appraised respectively at $115,000 
and $120,000. The mortgage loan was for $65,000. I am satisfied with 
the appraisals made at the time of this loan and that the mortgage, when 
placed, was not in excess of the maximum 60 per cent provided by 
the statute. 

The two latter mortgages, i. e., 660-62 North Broad Street, and 1534- 
42 Wood Street, appraised respectively in 1926-28, show the difficulty 
which must be encountered in attempting to determine value where 
upwards of 20 years has elapsed since the original appraisal and loan. 
I am satisfied that the trustee had obtained able, honest and con- 
scientious appraisers prior to placing these loans and that their ap- 
praisal of the then value of the real estate should stand. Whether 
consciously or unconsciously, the lapse of time and the changing con- 
ditions must color the opinion of appraisers, regardless of how able and 
and conscientious they may be, who attempt to establish the value of 
real estate twenty years subsequent to the investment. This is par- 
ticularly true when it is recalled that during the years with which we 
are here concerned, we experienced not only the unprecedented boom of 
the 1920’s but also the unprecedented depression of the 1930’s. 

I am also satisfied that the nature of the real estate of these in- 
vestments met the statutory requirement. 

Exceptants’ objections to the investments under this heading are 


without merit. 
V 


Estoppel 


As a general defense, the accountant has advanced the theory that 
the exceptants are estopped from questioning the disputed investments. 
The basis for such contention finds its foundation in the allegation that 
the exceptants, with full knowledge, either approved such investments 
by implication, or slept upon their rights in not contesting them. 

In McAllister v. McAllister, 120 N.J.Eq. 407, 184 A. 723, this court 
cited with approval White v. Sherman, 168 IIl. 589, 48 N.E. 128, 182, 
61 AmSt.Rep. 182, where the Court said: 

“In order to bind a cestui que trust by asquiescence in a breach of 


trust by the trustee, it must appear that the cestui que trust knew all 
the facts, and was apprised of his legal rights, and was under no dis- 
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ability to assert them. Such proof must be full and satisfactory. The 
cestui que trust must be shown, in such case, to have acted freely, de- 
liberately, and advisedly, with the intention of confirming a transaction 
which he knew, or might or ought, with reasonable or proper diligence, 
to have known, to be impeachable. His acquiescence amounts to nothing 
if his right to impeach is concealed from him, or if a free disclosure 
is not made to him of every circumstance which it is material for him 
to know. He cannot be held to have recognized the validity of a par- 
ticular investment unless the question as to such validity appears to 
have come before him.” 


See also Gates v. Plainfield Trust Co., 121 N.J.Eq. 460, 191 A. 304; 
Rothenberg v. Franklin Washington Trust Co., 127 N.J.Eq. 406, 13 A.2d 
667; In re Shaw, 122 N.J.Eq. 536, 195 A. 525. 

To imply acquiescence it must appear that the cestui que trust knew 
all of the facts, understood his legal rights and acted deliberately in not 
objecting to an investment to which he knew, or should have known 
that he had a right to object. 

In view of the conclusion on the exceptions as hereinbefore set forth, 
it becomes unnecessary to consider this phase of the case, except as it 
may be related to the participation certificates or mortgage bonds, and 
the failure to diversify. 

The question of the legality of investments in such participation 
certificates or mortgage bonds depends upon a compliance with the 
New Jersey statutes which permit fiduciaries to invest in such securities. 
The question of the legality of these participation certificates and mort- 
gage bonds turns upon an interpretation of the statutory requirement 
that the mortgages against which they are issued shall be held by a 
trust company or bank authorized to do business in New Jersey. At no 
time did the accountant disclose that it had not complied with the 
New Jersey statute providing for authority to transact business in 
New Jersey. Not only was there no such disclosure of the absence of 
what we conceive was authority to do business in New Jersey, but the 
accountant has submitted long and vigorous argument in support of its 
contention that it had complied with the statutory requirement, even 
though it failed to obtain a certificate of authority to do business from 
the Secretary of State. The present litigation has resulted in the first 
adjudication of the status of foreign banking corporations issuing par- 
ticipation certificates without havng obtained a permit or license to do 
business in New Jersey. It is plain that it cannot be said that the 
exceptants knew of the legal invalidity in the face of accountant’s own 
sincere exposition of its claim that its failure to obtain a certificate 
was not a prerequsite for authority to do business in this State. There is 
no proof that the exceptants knew their legal rights and acted de- 
liberately in not objecting to the questioned investments. 

The transactions are here deemed improper because they are contrary 
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to the express specific direction of the statute. There is in existence 
a mandatory statutory edict which cannot be ignored by the fiduciary 
with impunity. It is incumbent upon it to obey. Immediately upon its 
failure to comply there is such a breach or violation of its'duty as to give 
rise to personal liability. The investments are illegal from their incep- 
tion. The trustee was bound to observe the statutory edict and cannot 
escape liability by an implied consent of the beneficiaries. There is 
here absent any question of prudence, good faith, motive or integrity of 
the trustee. The trustee had no discretion to exercise. We are con- 
fronted with a question relating solely to a compliance with a narrow 
and fixed standard, capable within narrow confines of determination. 
The legality of the investment is capable of predetermination. If 
the investment is illegal for failure to comply with the statute it is 
illegal ab initio and no implied acquiescence can infuse legality into 
the transaction by way of waiver or estoppel. 

Since the accountant has failed to show a complete knowledge 
of the facts by the exceptants and a knowledge of their legal rights to 
give rise to an implied acquiescence and since they have also failed to 
demonstrate an actual acquiescence, which is here required to excuse 
their conduct, they fail in this defense. 

In further connection with this defense insofar as it relates to both 
a surcharge predicated upon investments in mortgage participation 
and mortgage bonds and a failure to diversify such investments, it must 
be remembered that no formal account was filed in any of the courts of 
this State from 1915 to 1944, i. e., for approximately 29 years. Quincy 
A. Gillmore, Jr., one of the remaindermen, demanded that such an ac- 
count be filed in 1942. There was no form in which exceptants could 
have objected to such investments without initiating the proceedings 
themselves. We are not concerned with res adjudicata as an estoppel. 
The remaindermen apparent in the residuary trust are Quincy A. Gill- 
more, Jr., Frances Gillmore Williams and Frederick H. Gillmore. The 
earliest date that Quincy A. Gillmore, Jr., is alleged to have had know- 
ledge of these investments is 1934 and Frederick H. Gillmore in 1939. 
Frances Gillmore Williams was shown to have had knowledge of only 
one investment and that in 1936. No other personal knowledge can be 
attributed to these parties prior to the above dates. The attempt to 
show an egency for them failed in vital respects. 

There is no proof of any personal knowledge of the investments 
conceived to be illegal by any of the life tenants or remaindermen of 
the four smaller trusts. As a matter of fact, there are in existence 
contingent infant remaindermen in the three trusts created for the 
grandchildren of the creator whose disability because of their minority 
bars the consideration of the defenses of estoppel or waiver. 

The accountants have failed to present testimony exhibiting that 

they were fully informed and thoroughly understood the nature of the 
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illegal investments and that they knew their legal rights. See Rosthen- 
berg v. Franklin Washington Trust Co., 127 N.J.Eq. 406, 13 A.2d 667; 
Pike v. Camden Trust Co., 128 N.J.Eq. 414, 16 A. 2d 634; Ross v. Savings 
Investment Trust Co., 120 N.J.Eq. 87, 184 A. 183. There was no 
actual affirmative approval, and accountants have failed to carry the 
burden required for implied acquiescence. The defense advanced is 
without. merit as to the investment in mortgage participation certifi- 
cates and mortgage bonds and for a failure to diversify the investments. 


VI 
Motive of the Trustee and Profit on the Trust as a Whole 


The accountant has argued that it should not be surcharged because 
breaches of its duty, if any existed, were purely technical breaches, and 
further, that the administration of the estate as a whole shows a profit. 

It is a well-recognized rule that a trustee is not responsible for mere 
mistakes. The court expressed this in Re Griggs, 125 N.J.Eq. 73, 4 A. 
2d 59, 61, as follows: | 


“All that the law exacted of our trustee in the administration of its 
stewardship was an obligation of faithfulness to the cestui and a duty to 
exercise ordinary care, prudence and diligence. Smith v. Jones, 89 
N.J.Eq. 502, 104 A. 380. So long as it acted in good faith with ordinary 
care, caution and discretion and within the scope of its powers, our 
trustee cannot, and will not, be held liable for the consequence of its 
mere mistakes, even if such there were, resulting from mere errors of 
judgment and not proceeding from any fraud, gross carelessness or in- 
difference to duty on its part. Monroe v. Osborne, 43 N.J.Eq. 248, 
10 A. 267; Heisler v. Sharp, 44 N.J.Eq. 167, 14 A. 624; affirmed, 45 N.J. 
Eq. 367, 19 A. 621; In re Leonard, 107 N.J.Eq. 235, 152 A. 243; In re 
Corn Exchange National Bank, 109 N.J.Eq. 169, 156 A. 455.” 


However, we are here confronted with surcharges which find their 
foundation either in a clear disregard of ihe statutory mandate in con- 
nection with the investment in participation certificates and mortgage 
bonds, or in a failure to diversify. The former exhibits an action be- 
yond the scope of its powers and the latter an action not consistent with 
ordinary care, caution and discretion. Neither of these acts can be 
classed as “mere mistakes” and neither is a simple technical breach. 
They constitute that failure to comply with the duties of a fiduciary 
as (must result in a surcharge. 

‘The answer to the argument that a profit was made for the trusts 
generally, in spite of any dereliction in duty, is bound in Restatement of 
the Law, Trusts, at page 593: 


“A trustee who is liable for a loss occasioned by one breach of trust 
cannot reduce the amount of his liability by deducting the amount of a 
gain which has accrued through another and distinct breach of trust; 
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but if the two breaches of trust are not distinct, the trustee is accounta- 
ble only for the net gain or chargeable only with the net loss resulting 
therefrom.” 


And again at page 595: 


“If the trustee is liable for a loss occasioned by a breach of trust 
in respect of one portion of the trust property, he cannot reduce the 
amount of his liability by deducting the amount of gain which has ac- 
crued with respect to another part of the trust property through an- 
other and distinct transaction which is not a breach of trust.” 


Accountant’s defense under this heading is without merit. 


VII 
Interest. 


Exceptions to interest as allowed by the Master have been taken by 
both the exceptants and the accountants. The Master allowed a flat 
4 per cent on the total principal of all investments which he found 
illegal. The exceptants contend that one of several other methods of 
computation should be employed, and the accountant that no interest 
charge should be allowed. 

Since the accountant has been held to have violated the express 
direction of the statute insofar as the participation certificates and mort- 
gage bond investments are concerned, it follows that it violated a duty 
expressly imposed upon it. The statutes governing the investments 
made by fiduciaries are mandatory, Gates v. Plainfield Trust Co., 121 
N.J.Eq. 460, 191 A. 304, affirmed 122 N.J.Eq. 366; 194 A. 65, for the 
protection of cestuis and remaindermen and the guidance of fiduciaries. 
The rationale of these requirements is to afford the greatest degree of 
safety possible for those for whose benefit the fiduciaries act. If a fidu- 
ciary takes it upon himself to ignore the statutory dictate he does so 
at his own peril. If a greater return is had on an “illegal” or “non-legal” 
investment than would have been had on a “legal” investment, there is, 
of course, normally no complaint from the cestuis. On the other hand, 
there is always the danger of a loss. That being so, the cestuis and 
remaindermen are entitled to all profits which may be received from 
an illegal investment. To hold otherwise would, in effect, permit a 
trustee to speculate with trust funds and if the speculation were profita- 
ble, to receive the benefit of such disregard of the statutory mandate 
and violation of his duty. It is conceivable under a given set of facts 
that a trustee could make a profit unless the general principle hereafter 
set forth for computing interest were adopted. It is academic that a 
trustee is never permitted to make a profit from the trust estate. 

There is here present no allegation of active bad faith nor gross mis- 
conduct. The trustee had no authority to exercise its judgment con- 
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cerning the participation certificates and mortgage bonds, and is not 
liable because of the error of such judgment. In this respect the statute 
superimposed its judgment in specifying what were legal investments. 
Insofar as the charge of lack of diversification is concerned, the trustee 
is liable because of a failure to exercise that degree of care, caution and 
discretion required of it. 

The accountant’s argument that the charge for interest is in the 
nature of a punishment or penalty, and that in the absence of bad faith it 
should not be punished, is without merit. 

For gross misconduct as distinguished from mere neglect of duty, 
except where the latter may consist of an improper investment in a trade 
or a speculative investment, a trustee may be held liable for the profits 
therefrom or for compound interest on the initial investment. Clark v. 
Clark, 87 N.J.Eq. 504, 101 A. 300; Windmuller v. Spirits Distributing 
Co., 83 N.J.Eq. 6, 90 A. 249; McKnight’s Ex’rs v. Walsh, 23 N.J.Eq. 
136; Frey v. Administrators of Frey, 17 N.J.Eq. 71. 

The general rule is very tersely stated in Restatement of the Law, 
Trusts, p. 566, as follows: 


“Where the trustee commits a breach of trust and thereby incurs 
a liability for a certain amount of money with interest thereon, he is 
chargeable with interest at the legal rate or such other rate as the court 
in its sound discretion may determine, but in any event he is chargeable 


with interest actually received by him or which he should have re- 
ceived.” 


See also Scott on Trusts, Vol. 2, p. 1107. 

As above stated, there is here an absence of gross misconduct. The 
element of trade investment or speculation is likewise not present. To 
impose the maximum legal rate of interest might be considered punitive. 
The rate of interest should be as nearly as we can determine the rate 
which the fiduciary should have obtained during its management from 
legal investments properly diversified. 

The rule adopted by Vice Ordinary Janye in Re Ebert, 186 N.J.Eq. 
123, 40 A. 2d 805, 809, seems particularly apt here. In this case he said: 


“Compensation should also envelop the consequential loss of income, 
and accordingly the respondent is chargeable with interest. The rate, 
however, should be one that is equitable in the evident conditions and 
circumstances of the particular case. The beneficiaries are entitled to 
such method of calculation as shall most closely approximate the 
amount which would in reasonable probability have been obtained by 
a proper fulfillment of the duties of the trustee. Mindful that the trust 
fortunately received, though belatedly, a liberal return of six per cent. 
until April 1, 1930, and that there is neither charge nor proof of bad 
faith on the part of the respondent, the surcharge will include simple 
interest at three and one-half per centum on the principal fund of $7,000 
from April 1, 19380,” 
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See also Fowler v. Colt, 22 N.J.Eq. 44. 

Each investment made by accountant contrary to the express direc- 
tions of the statute constituted a separate violation of its terms. The 
inventments should, therefore, be considered separately. Vol. 3, Bogert’s 
Trusts and Trustees, § 702; Restatement of the Law, Trusts, p. 593. 
This is as well true of each investment made without proper diversifica- 
tion, on the basis hereinbefore set forth. 

On each investment illegally made, the trustee should be charged 
for the account of income actually collected but in no event at a rate of 
simple interest less than 4 per cent perannum. The trustee shall also be 
charged on each such investment where no income was produced, simple 
interest at the rate of 4 per cent per annum for the period of such failure 
to produce income. 

It is not necessary to consider the other attacks of exceptants upon 
the conduct of the accountant, since the investments objected to have 
been held illegal on other grounds. 

The balance of the exceptions by both exceptants and accountants 
are unnecessary of express further conclusion as they are generally en- 
compassed in the foregoing. 


Counsel Fees and Commissions. 


The trustee’s conduct here was not wilfully wrong. There is here 
no proof of fraud or gross misconduct. Under these circumstances, the 
accountant is entitled to commissions and counsel fees in connection 
with the management of the estate. Babbit v. Fidelity Trust Co., 72 
N.J.Eq. 745, 66 A. 1076. 


Costs and counsel fees arising out of the present proceedings should 
be borne by the trustee. It was as a result of its fault that it was 
surcharged and these proceedings were necessitated. 

The language employed In re Johnston, 127 NJ.Eq. 576, 14 A.2d 
469, 474, is applicable here. The Court there said: 


“As to counsel fees assessed against the trustee, as well as Master’s 
fees and stenographic costs, the decree below shuold be affirmed. The 
necessity for these expenditures arose out of the misconception of the 
trustee as to its duty with reference to its investments and through no 
fault on the part of the cestui.” 


The report of the Special Master is, therefore, in all the matters and 
things therein set forth, approved and confirmed, with the exception 
of his findings concerning interest, fees and commissions, which deter- 
mination is modified as above set forth. The balance of the exceptions 
taken to his report are disallowed. 
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Drawer Not Compelled to Make Payment on Check 
if Payee’s Endorsement Was Forged 


Berger v. Georgia Power Co., Court of Appeals of Georgia, 
49 S. E. Rep. (2d) 668 


When a signature is forged or made without the authority of the 
person whose signature it purports to be, it is wholly inoperative, 
and no right to retain the instrument, or to give a discharge therefor, 
or to enforce payment thereof against any party thereto, can be ac- 
quired through or under such signature unless the party against 
whom it is sought to enforce such right is precluded from setting up 
the forgery or want of authority. 

In this case Edwin Berger, trading as B. & W. Liquor Store, sued 
Georgia Power Company on a check for $86.69 drawn by it to W. F. 
Dial and cashed by the plaintiff. The company defended on the 
ground that the indorsement on said check was a forgery. The 
plaintiff merely showed that he made a reasonable effort to identify 
the person for whom he cashed the check, and that such effort ap- 
parently failed. Plaintiff did not identify payee as the person for 
whom he cashed the check. Payee testified that the signature on 
the back of the check was not his, and that he did not give anyone 
permission to get his check. Consequently plaintiff could not com- 
pel defendant to make payment on the check after indorsement 
turned out to be a forgery. 


Action by Edwin Berger, trading as B. & W. Liquor Store, against 
Georgia Power Company to enforce payment of a check drawn by de- 
fendant to W. F. Dial and cashed by plaintiff. To review an adverse 
judgment, plaintiff brings error. 

Judgment affirmed. 

Saul Blau, of Atlanta, for plaintiff in error. 

MacDougald, Troutman, Sams & Branch and Gilmer MacDougald, 
all of Atlanta, for defendant in error. 


PARKER, J.—Edwin Berger, trading as B. & W. Liquor Store, sued 
Georgia Power Company on a check for $86.69 drawn by it to W. F. 
Dial and cashed by the plaintiff. The company defended on the ground 
that the indorsement on said check was a forgery. The plaintiff testi- 
fied as follows: “I own and operate the B. & W. Liquor Store. I cashed 
this check you show me on August 2, 1947. This check was made by 
the Georgia Power Company to W. F. Dial. This check marked Ex- 
hibit ‘A’ was brought into my store by a man in a Georgia Power Com- 
pany uniform. I asked for his identification, and he showed me by pa- 
pers in his wallet and an identification card of W. F. Dial made by the 
Georgia Power Company. I also checked the number on his cap, and 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $594. 


‘ 
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it corresponded with the number on the check. He represented to me 
that he was W. F. Dial, I dealt with him as W. F. Dial, and as far as 
I know he was W. F. Dial. I gave him merchandise and money in re- 
turn for the check, all to the value of $86.69. I deposited this check 
in the First National Bank of Atlanta, and on August 4, 1947, the bank 
called up, and told me that the Georgia Power Company had stopped 
payment on the check, and would not honor the check. As to whether 
I would recognize Dial, I don’t know, it has been quite a while ago. I 
probably wouldn’t recognize him. As to whether I talked to anyone 
about this, I talked to Mr. Mitchell at the Georgia Power Company, 
and he told me that the endorsement on the check was a forgery, and 
that the Georgia Power Company would not pay the check. That was 
after the check had come back from the First National Bank.” The 
check was introduced in evidence. 


W. F. Dial, for the defendant, testified as follows: “I did not receive 
the check marked Exhibit ‘A,’ and did not cash it. I don’t know who 
got the check or how he got it. I did not authorize anyone to pick it 
up. That check was meant to be paid on August 1, 1947. I was not 
in town on that date. I had left for Hiawassi on Thursday, July 31, 
and returned Saturday at 8 P.M. There is a night man on duty to pay 
these checks, but I did not go by to pick it up on Saturday. I did go 


by the garage Monday morning, and they couldn’t find the check, and 
told me to come back in the afternoon. I came by in the afternoon, and 
they told me they couldn’t find it. That is not my signature on the 
back of that check. When I left town, I left my cap in my house in 
Atlanta. As far as I know it was there all the time I was gone. I did 
not give anyone permission to take it.” 

Thereupon the court directed a verdict for the defendant. The 
plaintiff moved for a new trial on the general grounds, and upon the 
gound that the court erred in directing the verdict. Error is assigned 
on the overruling of the plaintiff's motion for new trial. 


“Where there is no conflict in the evidence, and that introduced, 
with all reasonable deductions or inferences therefrom, shall demand a 
particular verdict, the court may direct the jury to find for the party 
entitled thereto.” Code, § 110-104. Construing this section of the code 
our courts have held many times that “ “The mere fact that there are 
conflicts in the testimony does not render the direction of a verdict. 
. . . erroneous, when it appears that the conflicts are immaterial.’ ” 
Summer v. Strayhorn, 186 Ga. 755, 199 S. E. 108, 109. See also Sanders 
Mfg. Co. v. Dollar Savings Bank, 110 Ga. 559, 35 S. E. 777; Skinner v. 
Braswell, 126 Ga. 761, 55 S. E. 914; Stepp v. Stepp, 195 Ga. 595, 25 
S. E. 2d 6; Crawford v. Citizens’ & Southern Bank, 20 Ga. App. 576, 93 
S. E. 173, 175; Whitson v. Haniel-Clark & Son, 30 Ga. App. 625, 118 
§. E. 578; Eason v. Joy Floral Co., 34 Ga. App. 501, 130 S. E. 352, 356; 
Veal v. Jenkins, 58 Ga. App. 4, 197 S. E. 328. 





THE BANKING LAW JOURNAL $1 


“When a signature is forged or made without the authority of the 
person whose signature it purports to be, it is wholly inoperative, and 
no right to retain the instrument, or to give a discharge therefor, or to 
enforce payment thereof against any party thereto, can be acquired 
through or under such signature unless the party against whom it is 
sought to enforce such right is precluded from setting up the forgery or 
want of authority.” Code, § 14-223. There are no allegations in the 
petition of the plaintiff, and no evidence offered by the plaintiff, show- 
ing any reason why the defendant is precluded from setting up the al- 
leged forgery of the indorsement on the check. Therefore, if such in- 
dorsement was a forgery, it was wholly inoperative, and no right to en- 
force payment of the check was acquired by the plaintiff. Some of the 
cases applying this last code section are Georgia Railroad & Banking 
Co. v. Love & Good-Will Society, 85 Ga. 293, 11 S. E. 616; Fourth Na- 
tional Bank of Macon v. Lattimore, 168 Ga. 547, 148 S. E. 396; First 
National Bank of Waycross v. Guaranty Life Insurance Co., 45 Ga. 
App. 289, 164 S. E. 212; Buena Vista Loan & Savings Bank v. Stock- 
dale, 56 Ga. App. 168, 192 S. E. 246. 


No issue on the question of forgery was made by the testimony in 
the case. The plaintiff merely showed that he made a reasonable effort 
to identify the person for whom he cashed the check, and that such 
effort apparently failed. The plaintiff did not testify that W. F. Dial, 
the payee of the check who was in the court, was the man for whom 
he cashed the check. On the other hand, Dial testified that he did not 
receive the check, and did not cash it, and did not know who got the 
check or how he got it, and that he was not in town on the day the 
check was cashed; and that the signature on the back of the check 
was not his, and that he did not give anyone permission to get his check. 

Under the rules of law set out we think the verdict in favor of the 
defendant was demanded as a matter of law, and that it was properly 
directed by the court. The plaintiff cites a number of cases holding 
that where there are issues of fact for the jury to determine it is erro- 
neous to direct a verdict; and that very slight evidence is sufficient to 
take a case to the jury, especially where there is a plea of non est fac- 
tum. We have considered all of the cases cited by the plaintiff and do 
not think they are applicable under the facts of this case. Treating 
the plea of forgery as a plea of non est factum as to the indorsement of 
the check, and assuming that the plaintiff made a prima facie case 
when the check was introduced in evidence without objection his case 
was completely overcome when the payee of the check testified that it 
was not indorsd by him. The circumstances surrounding the cashing 
of the check, testified to by the plaintiff, did not connect the payee of 
the check with the transaction so as to make an issue of fact as to the 
indorsement for the jury to decide. 

The court did not err in overruling the motion for new trial. 

Judgment affirmed. 


SUTTON, C. J., and FELTON, J., concur. 
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Proof of Fraud in Procurement of Negotiable 
Instrument 


Hancammon v. Carr, Supreme Court of North Carolina, 47 S. E. Rep. (2d) 614 


Upon proof of fraud in the inception of the contract, the burden 
shifts to the holder of a negotiable instrument to show that he is 
a holder in due course for value and without notice of the infirmity. 

In this case the payee of a check endorsed it and negotiated it 
to a third party in payment for merchandise. When the check was 
presented to the drawee bank payment was refused because the 
drawer had filed a “stop payment” order against it. When the holder’ 
sued the drawer he filed an answer alleging want of consideration, 
fraud in the procurement and other defenses. The plaintiff then 
moved to “strike the answer” as insufficient. The court intimated 
that the allegations of the answer, if proved, might defeat collection 
of the check. These allegations are sufficient to repel the motion to 
strike the answer. Whether defendant may be able to offer compe- 
tent evidence in support thereof is another matter. 


Appeal from Superior Court, New Hanover County; Leo Carr, Judge. 

Action by W. H. Hancammon, Jr., and J. W. Loughlin, copartners, 
trading as Carolina Camera, against E. W. Carr, Trading as “Shoe- 
makers,” to recover on a dishonored check, wherein the defendants filed 
a cross-action for damages for abuse of process in prosecuting a criminal 
action against defendant on charge of uttering a worthless check. From 
an order denying plaintiff's motion to strike defendant’s answer and 
from an order overruling plaintiffs’ demurrer to the cross-action, the 
plaintiffs appeal. 

Order denying motion to strike answer affirmed and order overrul- 
ing demurrer reversed. 

Civil action to recover on a dishonored check, heard on motion to 
strike the answer and demurrer to the cross action pleaded by defend- 
ant. . 
On 5 July 1947, defendant executed and delivered to one Malcolm 
E. Thomas a check for $377.13, drawn on Peoples Savings Bank & Trust 
Company. Thomas purchased certain merchandise from plaintiffs and 
tendered said check in payment: Plaintiffs accepted the check duly en- 
dorsed and payed Thomas the difference in cash. The check was re- 
turned by the bank endorsed “Payment Stopped.” Thereupon, plain- 
tiffs procured a warrant against the defendant, charging him with the 
violation of our worthless check statute. On the trial in the county 
recorder’s court he was convicted and appealed. When the cause came 
on for hearing in the Superior Court, a nol-pros was entered. Plaintiffs 
instituted this action to recover the amount paid on said check. Defend- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $598. 
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ant, in his answer, sets up and pleads a cross action for damages for 
abuse of process in prosecuting the criminal action against the defend- 
ant on the charge of uttering a worthless check in violation of the pro- 
visions of G. S. § 14-106. 

Plaintiffs, after notice to defendant, appeared and moved to strike 
the answer of defendant and for judgment upon the complaint “as if 
no answer had been filed” for that the answer is sham and irrelevant 
and presents no defense to the matters and things alleged in the com- 
plaint. They likewise demurred to the cross action pleaded by defend- 
ant for that the cause of action therein alleged is not properly pleadable 
in this action and in any event states no cause of action. 

When the cause came on to be heard on the motion and demurrer, 
the court below, in separate orders, denied the motion and overruled 
the demurrer. The plaintiffs excepted to each order and appealed. 

G. C. McIntire, of Wilmington, for plaintiff appellants. 

E. L. Yow and Poisson, Campbell & Marshall, all of Wilmington, 
for defendant appellee. 


BARNHILL, J.—The defendant, in his answer, denies the debt, 
pleads want of consideration, fraud in the procurement, and notice to 
plaintiffs of the defects in the check at the time it was acquired by 
them. These allegations are sufficient to repel the motion to strike the 
answer. Whether defendant may be able to offer competent evidence 


in support thereof is another matter. 

Upon proof of fraud in the inception of the contract, the burden 
shifts to the holder of a negotiable instrument to show that he is a 
holder in due course for value and without notice of the infirmity. 
G. S. § 25-65; Metropolitan Discount Co. v. Baker, 176 N. C. 546, 97 
S. E. 495; Wise & Bro. v. Texas Co., 166 N. C. 610, 82 S. E. 974; Den- 
nison.v. Spivey, 180 N. C. 220, 104 S. E. 370; Annotation 18 A. L. R. 25. 


The language of G. S. § 1-123, subd. 1, relating to causes which may. 
be joined in the same action, and G. S. § 1-137, subd. 1, defining causes 
of action which may be pleaded as counterclaims, is substantially the 
same. The purpose and intent of each is to permit the trial in one ac- 
tion of all causes of action arising out of any one contract or transaction. 

Whether joined in the complaint with another cause of action or 
pleaded as a cross action, the claim must arise out of the contract or 
transaction sued upon by plaintiff or it must be connected with the 
same subject of action. Hence, decision on the one is authority on the 
other. | 

Prior to the enactment of the statute, a cause of action in tort was 
not pleadable as a counterclaim to an action on contract. This is now 
permitted by the language of G. S. § 1-137, subd. 1. But even now an 
action ex delicto may be pleaded as a counterclaim to an action ex con- 
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tractu only in the event it arose out of the same transaction or is con- 
nected with the same subject of action. 

As the purpose of the two sections, G. S. §§ 1-123, subd. 1, 1-137 subd. 
1, is to authorize the litigation of all questions arising out of any one 
transaction, or series of transactions concerning the same subject mat- 
ter, in one and the same action, and not to permit multifariousness, it 
must appear that there is but one subject of controversy. McIntosh, 
P & P, 491; Street v. Andrews, 115 N. C. 417, 20 S. E. 450; McKinnon 
v. Morrison, 104 N. C. 354, 10 S. E. 513; Bitting v. Thaxton, 72 N. C. 
541; Walsh v. Hall, 66 N. C. 233; Wilson v. Hughes, 94 N. C. 182; Smith 
v. Old Dominion Building & Loan Ass’n, 119 N. C. 257, 26 S. E. 40; 
Branch v. Chappell, 119 N. C. 81, 25 S. E. 783; Bazemore v. Bridgers, 
105 N. C. 191, 10 S. E. 888; Smith & Co. v. French, 141 N. C. 1, 53 S. E. 
435; Smith v. Smith, 225 N. C. 189, 34 S. E. 2d 148, 160 A. L. R. 460; 
Pressley v. Great Atlantic & Pacific Tea Co., 226 N. C. 518, 39 S. E. 2d 
382. 

While the statute is designed “to enable parties litigant to settle 
well-nigh any and every phase of a given controversy in one and the 
same action,” Smith v. French, supra, [141 N. C. 1, 53 S. E. 437] Singer 
Sewing Machine Co. v. Burger, 181 N. C. 241, 107 S. E. 14, that a con- 
nected story may be told is not alone sufficient, Pressley v. Great At- 
lantic & Pacific Tea Co., supra. Nor is mere historical sequence—‘‘one 
thing led to another” order of occurrences—all that is required. Man- 
ufacturers and Jobbers Finance Corp. v. Lane, 221 N. C. 189, 19 S. E. 
2d 849; Weiner v. Equel’s Style Shop, 210 N. C. 705, 188 S. E. 331; Mer- 
ritt Milling Co. v. Finlay, 110 N. C. 411; 15 S. E. 4; Thompson v. Bu- 
chanan, 195 N. C. 155, 141 S. E. 580; Hoyle v. Carter, 215 N. C. 90, 1 
S. E. 2d 93. 

The cross action must have such relation to the plaintiffs’ claim that 
the adjustment of both is necessary to a full and final determination of 
the controversy. Schnepp v. Richardson, 222 N. C. 228, 22 S. E. 2d 555. 
This means that it must be so interwoven in plaintiffs’ cause of action 
that a full and complete story as to the one cannot be told without re- 
lating the essential facts as to the other. 


“The ‘subject of the action’ means, in this connection, the thing in 
respect to which the plaintiff’s right of action is asserted, whether it be 
specific property, a contract, a threatened or violated right, or other 
thing concerning which an action may be brought and litigation had.” 
To be connected with the subject of action “the connection of the case 
’ asserted in the counterclaim and the subject of the action must be imme- 
diate and direct, and presumably contemplated by the parties.” Phillips, 
Code Pleading, 2d Ed., sec. 377, p. 423. 

“In respect to the phrase ‘connected with’ the subject of the action, 
one rule may be regarded as settled by the decisions, and it is recom- 
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mended by its good sense, and its convenience in practice. The con- 
nection must be immediate and direct. A remote, uncertain, partial 
connection is not enough to satisfy the requirements of the statute... 
the connection must be such that the parties could be supposed to have 
foreseen and contemplated it in their mutual acts; in other words, that 
the parties must be assumed to have had this connection and its conse- 
quences in view when they dealt with each other.” Pomeroy, Code 
Remedies, 5th Ed., sec. 652, p. 1059, sec. 670, p. 1085; Schnepp v. Rich- 
ardson, supra; Johnson v. Smith, 215 N. C. 322, 1S. E. 2d 834; Le Clare 
v. Thibault, 41 Or. 601, 69 P. 552; Lamming v. Galusha, 135 N. Y. 239, 
$1 N. E. 1024; Metropolitan Casualty Ins. Co. v. Lehigh Valley R. Co., 
94 N. J. L. 236, 109 A. 743; Advance Thresher Co. v. Klein, 28 S. D. 
177, 183 N. W. 51, L. R. A. 1916c, 514; Bush v. Froelick, 8 S. D. 353, 66 
N. W. 939. 

If, in an action on contract, the cross action is cast in tort, it must 
rest upon some wrong or breach of duty committed by plaintiff in the 
making or performance of the contract which is the grounds of the 
cause of action stated in the complaint. That is, it must rest upon 
some obligation of the contract upon which plaintiff sues or upon some 
breach of duty resting upon him by virtue of the transaction which is 
the grounds of his action. 

The uttering of a check, payment of which was refused by the bank 
on which it was drawn, is the gist of plaintiffs’ action. The subsequent 
alleged wrongful abuse of criminal process is the taproot of defendant’s 
counterclaim. Plaintiffs were not parties to the transaction which is 
the subject of their action. They are entitled to sue merely because 
they acquired the check in the course of trade. Nor was Thomas, a 
principal in the check transaction, a party to the alleged abuse of proc- 
ess which occurred after plaintiffs’ cause of action accrued. Hence there 
is no mutuality of parties or subject matter. Hoyle v. Carter, supra. 

While there is a casual relation between the two incidents or “trans- 
actions,” there is no causal or interdependent connection. They are not 
so connected that the circumstances surrounding both must be detailed 
in order to tell a complete story as to either. Recital of the facts on 
which plaintiffs’ cause of action rests does not require or permit the in- 
clusion of those forming the basis of defendant’s cross action. Instead, 
his claim begins where theirs ends. Pressley v. Great Atlantic & Pacific 
Tea Co., supra. 


While the check is involved in both, they constitute two separate 
and distinct transactions. The collection of the debt evidenced by the 
check is merely the alleged motive for the commission of the tort, Price 
v. Kobacker Furniture Co., 20 Ohio App. 464, 152 N. E. 301, which gave 
rise to a distinct and independent cause of action not pleadable as a 
counterclaim in this suit. Louisville & N. R. Co. v. Nichols, 187 N. C. 
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153, 120 S. E. 819; Street v. Andrews, supra; Bazemore v. Bridgers, su- 
pra. 
Damron v. Sowards, 203 Ky. 211, 261 S. W. 1093, 1094, is directly in 
point. There the action was for merchandise sold and delivered. The 
cross action was for damages growing out of an attachment proceeding 
wrongfully prosecuted by plaintiff for the purpose of collecting his debt. 
The court said: “It (the counterclaim) did not arise out of the con- 
tract or transaction stated in the petition as a foundation of plaintiffs’ 
claim. It was not connected in any way with the subject of the action. 
It did not affect, nor was it affected by, the original cause of action. On 
the contrary, it arose long after the occurrence of the transaction by 
which the original debt was created, and was based entirely upon sub- 
sequent wrongs alleged to have been committed by the plaintiff in the 
enforcement of the collection of the debt.” Conner v. Winton, 7 Ind. 
523; International Harvester Co. v. Nelson, 57 S. D. 274, 231 N. W. 
938; People v. Dennison, 84 N. Y. 272; Konick v. Champneys, 108 
Wash. 35, 183 P. 75, 6 A. L. R. 459; Pacific Express Co. v. Malin & Col- 
vin, 132 U. S. 531, 10 S. Ct. 166, 33 L. Ed. 450. 

As plaintiffs win on their appeal from one order and lose on the 
other, the costs will be divided. 

The order denying the motion to strike the answer is 

Affirmed. 

The order overruling the demurrer is 

Reversed. 


———————— EE 


No Fraud in Procurement of Note 


Evans v. Johnson, Court of Appeals of Georgia, 48 S. E. Rep. (2d) 159 


Fraud in the procurement of the note means fraud on the part 
of the holder thereof, and has no reference to the fraud in the con- 
tract out of which the note arose. 

In this case defendant failed to show that plaintiff was not a 
bona fide holder for value of the note. Defendant admitted signing 
the note; it was not based on a gambling, immoral or illegal consid- 
eration, and defendant showed no fraud in its procurement by the 
plaintiff. 


Action by J. R. Johnson against Mattie K. Evans to recover on a 
note. Directed verdict for plaintiff and defendant brings error. 

Affirmed. 

William A. Thomas, of Atlanta, for plaintiff in error. 

Talley Kirkland, of Atlanta, for defendant in error. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §598. 
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PARKER. J.—J. R. Johnson brought suit in the Civil Court of Ful- 
ton County against Mattie K. Evans on a promissory note bearing in- 
terest from date signed by the defendant. The note was made to 
Thomas A. Wade and transferred by endorsement for value received 
to the plaintiff. Upon the conclusion of the evidence the trial judge 
directed a verdict for the plaintiff for the face amount of the note and 
interest. Defendant made an oral motion for a new trial in accordance 
with the rules of the court. The motion was denied. The plaintiff ap- 
pealed to the Appellate Division of the court which affirmed the judg- 
ment of the trial court. The exception here is to that ruling. Since the 
motion for new trial raised the question of the validity of the direction 
of the verdict by the trial judge, it follows that if there was any issue 
upon which the jury should have passed it was error to direct the ver- 
dict. 

The plaintiff alleged that he was the holder of the note in due course. 
Defendant’s plea and answer denied this allegation and undertook to 
allege a conspiracy between the original payee and the plaintiff; that 
the note was signed under an emergency created by the plaintiff and 
the original payee, which amounted to a fraud on their part in obtain- 
ing the note; that the note was for the debt of the defendant’s husband, 
for which she was not liable, which was known by the plaintiff; and that 
the note was invalid because of total failure of consideration. 

The note was introduced in evidence and the plaintiff testified as fol- 
lows: “I am the owner of the note sued on in this case. I purchased it 
for value before it became due. I knew nothing of any defense to the 
note prior to the time I purchased it. I never saw the defendant, Mat- 
tie K. Evans, until today in this courtroom. She never talked to me. 
I am the proprietor of the Cascade Hardware Company. I do not sell 
roofing or siding.” The defendant testified: “I signed the note sued on 
in this case. A Mr. Wade came to my house and got my husband to 
sign a contract to put some brick siding on my house. After my hus- 
band signed the contract with Mr. Wade, I went to the plaintiff, Mr. 
Johnson, and told him that I did not want this stuff on my house, that 
I could not pay for it. That was before this note was signed. He told 
me I would have to see Mr. Wade. The circumstances under which the 
note was signed are: My husband had blackened my eyes; they were 
terribly swollen; I could not read fine print. I signed the note on the 
representation of Mr. Wade that it was necessary for me to sign the 
note if I did not want the siding on my house. Only the printed matter 
was on the note at that time.” 


It will readily be seen that the defendant’s testimony did not show 
that the plaintiff was not the holder of the note in due course, and did 
not show any conspiracy between the original payee and the plaintiff, 
and did not show the signing of the note under such an emergency as 
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would make it invalid, or such as would show a fraud upon her in ob- 
taining the note; and did not show that the note was given for a debt 
of her husband, or that there had been a total failure of consideration. 
Her testimony speaks for itself. We do not think it made an issue which 
should have been submitted to the jury. 

“ ‘The holder, as the transferee of a negotiable promissory note, is 
presumably a holder in due course. In a suit thereon by him against 
the maker, where the defendant pleads that the plaintiff is not a holder 
in due course, the burden is upon the defendant to establish this allega- 
tion in the plea.’ Cairo Banking Co. v. Hall, 42 Ga. App. 785 (2), 157 
S. E. 346, 347; Code, § 14-509.” Cook v. Griffin, 59 Ga. App. 562, 1 
S. E. 2d 709. “The bona fide holder for value of a bill, draft, or promis- 
sory note, or other negotiable instrument, who receives the same be- 
fore it is due, and without notice of any defect or defense, shall be pro- 
tected from any defenses set up by the maker, acceptor, or indorser, ex- 
cept the following: I. Non est factum. 2. Gambling, or immoral and 
illegal consideration. 3. Fraud in its procurement.” Ga. Code Ann. 
Supp, § 14-510. “Fraud in the procurement of the note, as here used, 
means fraud on the part of the holder thereof, and has no reference to 
the fraud in the contract out of which the note arose...” Brantley v. 
Merchants’ and Farmers’ Bank, 22 Ga. App. 667 (2), 97S. E. 109, 110; 
Watson v. American Nat. Bank, 20 Ga. App. 402 (la), 93 S. E. 38. 
Since the defendant failed to show that the plaintiff was not a bona 
fide holder for value of the note, the only defenses available to her were 
those stated in the statute. She admits signing the note; it was not 
based on a gambling, immoral or illegal consideration, and the defend- 
ant showed no fraud in its procurement by the plaintiff. Therefore, 
there was no issue to take the case to the jury, and the court did not err 
in directing the verdict for the plaintiff. 

Judgment affirmed. 


SUTTON,C. J., and FELTON, J., concur. 


————EE 


Promissory Note with Two Options 


Jefferson Hotel Co. v. Jefferson Standard Life Insurance Co., U. S. District 
Court, Missouri, 77 Fed. Supp. 460 


A promissory note specifically gave maker a right to pay $200,- 
000 on principal during any one year on any interest payment date 
without penalty. The next paragraph of the note was equally spe- 
cific that maker has a right to pay the note in full on any inter- 
est payment date by paying a 5 per cent prepayment penalty. It 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §740. 
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was held that both options could be exercised during the same year 
as payee concedes, and they could be exercised on the same interest 
payment date during the year. Payee was without legal authority 
by the note to exact from maker a prepayment penalty of 5 per 
cent on any part of the $200,000 which under the option provision 
of the note maker was permitted to pay on October 1, 1947, without 
penalty. 


Action by Jefferson Hotel Company against Jefferson Standard Life 
Insurance Company to recover an alleged overpayment in interest ex- 
acted by defendant upon the payment of a promissory note before 
the due date. 

Judgment for plaintiff. 

Goodbar & Ferriss and Henry T. Ferriss, all of St. Louis, Mo., for 
plaintiff. 

Salkey & Jones, Wilbur B. Jones, and Dave L. Cornfeld, all of St. 
Louis, Mo., for defendant. 


HULEN, D. J.—This case results from payment by plaintiff to de- 
fendant of plaintiff’s promissory note. Plaintiff charges defendant ex- 
acted $9,265.15 overpayment in interest. This action is for recovery of 
claimed overpayment. 


; Findings of Fact 
On October 1, 1944, defendant loaned plaintiff $1,600,000.00 at 442% 


interest, evidenced by promissory note, secured by first mortgage on 
plaintiff's hotel building and fixtures in St. Louis. The note provided 
for quarterly payments of $30,000.00 to be applied first to interest and 
remainder on principal. (Additional payments on the principal might 
be made at the option of the maker of the note. The option provision, 
which is the basis of plaintiff’s claim, reads as follows: 


“The maker thereof has the non-cumulative option and privilege of 
paying on any interest date additional amounts in multiples of One 
Thousand Dollars ($1,000.00) on the principal, which, together with 
the principal payments required on the loan shall not exceed Two Hun- 
dred Thousand Dollars ($200,000.00) in any consecutive twelve months’ 
period, commencing as of October 1, of any year, and terminating 
September 30 of the succeeding year. One-half (4%) of the curtailments 
paid, over and above the curtailments required, shall be applied to the 
last maturing principal installments of this note, and the other half 
shall be applied to the first maturing principal installments of this note, 
and interest shall thereafter be payable only on the unpaid balance. 

“The maker hereof has the option and privilege of paying this note 
in full on any interest date on and after October 1, 1947 by paying the 
then unpaid principal balance plus a five per cent (5%) prepayment 
fee thereon, and also paying all accrued interest.” 


In the Fall of 1947 plaintiff gave notice that it would pay the balance 
of principal and interest due on the note on October 1, 1947, and of- 
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fered defendant $1,381,138.30 for the purpose. Plaintiff reached its con- 
clusion of the amount due on the note as of October 1, 1947, in the 
following manner: 


Amount payable October 1, 1947, at par $ 200,000.00 
Balance of loan 1,110,318.76 
5% premium thereon 55,515.94 
Accrued interest, July 1-October 1, 1947 15,303.60 


$1,381,138.30 


Defendant refused the tender and demanded $9,265.15 in addition to 
the amount offered by plaintiff. The $9,265.15 represents 5% interest 
on $200,000.00 less adjustment, and defendant not charging 5% on that 
portion of the $30,000.00 compulsory payment due October 1, 1947, 
credited to principal. 

Plaintiff contends, under the option provisions of the note it could 
pay up to $200,000.00 on the principal of the note in any twelve months’ 
period, on any interest payment date, and without paying 5% prepay- 
ment penalty on such sum, exercise the option to pay the remainder 
of the principal of the note on the same interest payment date. De- 
fendant claims the two options cannot be exercised on the same inter- 
est payment day. 

On January 14, 1944, during the negotiations for the loan defendant 
stated what the option terms of the loan note would be in a letter to its 
local agent, which was shown to plaintiff: 

“We wired you on January 12 that the Jefferson Hotel Company 
would be required to pay $36,000 every three months to be applied first 
to interest at the rate of 442% and balance to principal. Also that ap- 
plicant had the option to pay on any interest date additional amounts 
in multiples of $1,000 on the principal, which together with the princi- 
pal payments we required on the loan would not exceed $200,000 in 
any one year. The one year periods would be from date of loan to the 
same date twelve months hence and would not be from January 1 to 
January 1 each year. The option to pay additional curtailments would 
be non-cumulative.” (Plaintiff's Exhibit 3) 


In this letter no reference is made to the option to pay balance of 
principal by payment of a 5% penalty, although it is referred to in 
the wire of “January 12.” The telegram referred to in the letter, also 
exhibited to plaintiff, contains this language: 


“Applicant to have the option of paying up to two hundred thousand 
dollars in multiples of one thousand dollars a year on the principal, 
however the total amount of principal payments, including the required 
curtailments is not to exceed two hundred thousand dollars for any one 
year. Applicant to have the option of paying in full on any interest 
date after three years by paying a five percent prepayment privilege 
on the unpaid balance.” (Plaintiff’s Exhibit 2) 
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By letter of January 28, 1944, defendant instructed its local counsel 
to prepare the note. The letter of instruction, copy of which was de- 
livered to plaintiff, recited: 


“Papers are to be prepared for $1,700,000.00 payable in 16 years, 
with interest at 442% payable quarter-annually. $36,000.00 is to be 
paid quarterly to be applied first to interest at the rate of 442% and 
the balance to the principal indebtedness from time to time. We are 
to grant the borrower the non-cumulative option of paying, on any in- 
terest date, additional amounts in multiples of $1000.00 on the princi- 
pal which, together with the principal payments required on the loan, 
shall not exceed $200,000.00 in any one year. The one year periods shall 
be from the date of our note and deed of trust to the same date 12 
months hence and shall not be from January 1 to January 1, each year. 
One-half of the curtailments paid, over and above the curtailments re- 
quired, shall be applied to the last maturing principal installments of the 
loan and the other half shall be applied to the first maturing principal 
installments. 


“The borrower is also! to have the option of paying the loan, in full, 
on any interest date, after three years, by paying a 5% prepayment fee 
on the unpaid balance.” (Plaintiff's Exhibit 4) 


The note prepared by defendant’s local counsel, in cooperation with 
plaintiffs’ counsel, and executed by plaintiff, conforms to the letter of 
instruction and prior representations made by defendant regarding 


terms of the loan. 


In negotiations for payment of the loan in 1947 plaintiff precipitated 
the question resulting in this suit by forwarding to defendant, on Sep- 
tember 16th, a statement showng how it arrived at the sum of $1,381,- 
138.30 as the amount that would be due to make a payment of $200,- 
000.00 on principal and pay the remainder of the note on the October 
1, 1947 interest payment date. This statement plainly shows plaintiff’s 
desire to exercise the two options in the note, one to pay $200,000.00 on 
the principal free from the pre-payment penalty of 5%, and second to 
pay the remainder of the principal plus a 5% prepayment penalty. De- 
fendant understood the letter as an attempt on plaintiff’s part to exercise 
the two options contained in the note on the October 1, 1947 interest 
payment day. Defendant answered plaintiff’s letter, rejected plaintiff's 
conclusion as to the amount that would be due on the note on October 
1, 1947, and demanded $1,390,403.45 as the sum necessary to take up 
the note. Plaintiff replied to defendant’s letter, recited the terms of 
the note and insisted it had the right to exercise both options on the 
same interest payment date. On September 22, 1947, defendant wrote 
the plaintiff: 


*In this letter we find the word “also” used, which, if any meaning is to be given its 
use, would indicate that instead of the term “non-cumulative” restricting exercise of both 
options, that plaintiff “also” could exercise the principal payment option as well as the 
yearly option on the same day. 
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“We agree with you in that you have a perfect right to pay as much 
as $200,000 on principal October 1, 1947, and there cannot be any ob- 
jection to your paying the balance of the indebtedness January 1, 1948 
with a five percent fee. We do not think you can exercise both options 
at the same time.” (Plaintiffs Exhibit 3; emphasis added) 

Defendant stood fast in its position. Plaintiff had made a commit- 
ment to take a new loan from the Massachusetts Mutual Life Insurance 
Company of $1,600,000.00 and served notice on its holders of second 
mortgage bonds that they would be retired on October 1, 1947. The 
proceeds of the new loan were to pay defendant and the second mort- 
gage bonds. Failure to pay the second mortgage bonds after call con- 
stituted default under the terms of the second mortgage. Plaintiff 
therefore found itself in a position where to have continued the loan 
with defendant probably would cause it financial difficulties. The re- 
sult was that plaintiff and defendant agreed that payment of interest 
by way of penalty on the $200,000.00 in dispute would be without plain- 
tiff waiving any rights to claim that they were entitled to pay the sum 
without penalty. 

Legal Conclusions 

Negotiations surrounding making of the note and its payment throws 
some light on the interpretation the parties placed on the terms of the 
note. 

“It is the law . . . that where ambiguity exists in a contract the 
construction the parties in their dealings and by their conduct have 
placed upon the terms will furnish the court with persuasive evidence 
of their meaning.” Floyd v. Ring Const. Corporation, 8 Cir., 165 F. 2d 
125, 129. 

Defendant has not pled waiver in its answer and we conclude that 
issue is not in the case. Federal Rules of Civil Procedure, Rule 8 (c), 
28 U.S. C. A. following section 723c. 

The paymyent of 5% on the $200,000 by plaintiff was not a volun- 
tary payment by the plaintiff. 

The option provisions are to be strictly construed against plaintiff, 
in whose favor they run? 

Defendant places stress on use of the word “non-cumulative” appear- 
ing in the paragraph of the note providing for payments not to exceed 
$200,000 on principal during any twelve-months period commencing 
October Ist of any year. We think it plain, both from wording of the 
note and interpretation placed upon it by plaintiff and defendant, that 
the term “non-cumulative” does not and was not intended by the par- 
ties to refer to the next paragraph appearing in the note providing for 
payment of the balance of the principal on any interest payment date 
plus 5% prepayment penalty. After the controversy between plaintiff 


* Williston, Contracts (Rev. Ed. 1986) Vol. $, Sec. 621, p. 1788 N. 7 and cases cited: 
American Press v. City of St. Louis, 1926, $14 Mo. 288, 284 S. W. 482; Rutledge n Taylor 
Coal Co. v. Mermod, Jaccard x King Jewelry Co., 199%, 209 Mo. App. 292, 287 S. W. 849. 
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and defendant arose defendant informed plaintiff it had a “perfect” 
right to pay $200,000 on October 1, 1947, and to pay the balance of the 
principal of the note three months later on January 1, 1948. 

We construe the note and the term “noncumulative” appearing 
therein to refer to the paragraph in which it is used and the paragraph 
providing for quarterly payments and as authorizing the payment by 
plaintiff of up to $200,000 payment on the principal during any one 
year, free from the 5% penalty. 

This leaves for determination—does the note, by its terms, prohibit 
exercise of the two options on the ‘same interest payment date? The 
note plainly and specifically gives to plaintiff a right to pay $200,000 
on principal during any one year on any interest payment date without 
penalty. This defendant conceded. The next paragraph of the note is 
equally specific that plaintiff has a right to pay the note in full on any 
interest payment date by paying a 5% prepayment penalty. To sus- 
tain defendant’s position that the two options cannot be exercised on 
the same interest day we must find some language in the note on which 
to base such a ruling. We have searched in vain and are unable to find 
anything in the note stating directly or by implication that these two 
payments could not be made on the same date if the conditional facts 
are present, such as the tender being on an interest payment date and 
no part of the $200,000 yearly payment having been made during the 
year of tender. These conditional facts are not in dispute. 

When the note was paid the defendant conceded plaintiff had a 
right to pay some $14,000 of principal without penalty. (See Plaintiff’s 
Exhibit 18) Under the terms of the note this $14,000 would be in- 
cluded in the maximum of $200,000 which could be paid in any one 
year without penalty. The result of defendant’s action is to construe 
the note, i.e., defendant could pay part of the $200,000 yearly payment 
without penalty, on an interest payment date, and on the same interest 
payment date that it paid the remainder of the principal. If plaintiff 
could pay part of the $200,000 without penalty and at the same time 
pay the balance of the principal with penalty it must follow that plain- 
tiff could pay the whole of the $200,000 without penalty. 

Again defendant interpreted the note to provide that plaintiff had a 
“perfect right” to pay as much as $200,000 on the principal, “October 1, 
1947,” and to pay the balance of the indebtedness “January 1, 1948 
with a 5% fee” on such payment. We find nothing in the note author- 
izing the defendant to select the interest payment dates on which pay- 
ment shall be made under the respective options. There is nothing in 
the note providing that if plaintiff pays $200,000 as the yearly pay- 
ment on the principal without interest that then plaintiff must wait 
three months before it can pay the balance of the note with the 5% 
penalty. The letter containing this statement is a plain admission on 
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defendant’s part that, under the terms of the note both options could 
be exercised in one year. Such being the case, where does defendant 
obtain its authority to say how far apart the options shall be exercised. 
We find none in the terms of the note. By its terms all parties are 
bound, including this Court. 

Defendant argues the prepayment penalty was a precaution on its 
part to discourage exercise of option to pay the note because of the ex- 
pense to it of making the loan and to reloan the money on its payment 
and the terms are not “unreasonable.” We are not concerned with 
whether it was reasonable to exact a 5% penalty or $64,781.11 for pre- 
payment of the note, except if defendant means to claim that to deny 
defendant 5% on the $200,000 would be so unreasonable as to shock 
the conscience of the Court. Such a claim would be without founda- 
tion. We conclude: Both options could be exercised during the same 
year as defendant concedes, and they could be exercised on the same 
interest payment date during the year. Defendant was without legal 
authority by the note to exact from plaintiff a prepayment penalty of 
5% on any part of the $200,000, which under the option provision of the 
note plaintiff was permitted to pay on October 1, 1947, without penalty 
and plaintiff is entitled to judgment against defendant for such excess 
interest demanded by defendant and received from plaintiff. 

Let a finding of fact be submitted as to the exact figures or balance 
of the $200,000 upon which penalty was collected, as a certain sum was 
allowed to be paid without penalty on the theory that it was a compul- 
sory payment due at time of payment. Also submit form of judgment 
according to above. 

Norte.—Under amendment to Federal Rules of Civil Procedure, Rule 
52(a), opinion may now contain findings of fact and conclusions of law 
and it was the purpose of the writer to so prepare this memorandum. If 
counsel observe any omission, other than one mentioned, a submission 
may be made. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Attorney’s Embezzlement of Estate Funds 


Estate of Hofmann, Pennsylvania Orphan’s Court, No. 50877 


An administratrix, who acted in good faith and with reasonable care 
and diligence in retaining a reputable attorney to aid her in the ad- 
ministration of the estate, was not liable for surcharge to the estate be- 
ing administered for funds of the estate received by the attorney dur- 
ing the course of his duties and retained by such attorney as his own 
funds, without the knowledge of or notice to the administratrix. A 
fiduciary is not liable for moneys entrusted to an attorney and con- 
verted by him, where he had theretofore sustained a good reputation 
for honesty and integrity, and where no negligence on the part of the 
fiduciary is established. 


Authorized Departure from Terms of Trust 


Lambertville National Bank v. Bumster, New Jersey Chancery Court, 
No. 158 /409 

Where the decedent-settlor’s primary purpose in creating the trust 
was being defeated by his stipulations prohibiting the trustee from 
selling investments of the corpus in speculative securities the trustee 
was authorized to depart from the terms of the trust, in order to pre- 
serve the trust estate and protect the interests of the beneficiaries, and 
to exercise its discretion to sell the securities of a speculative nature 
and re-invest the proceeds in legal securities. 


Apportionment of Estate Taxes; Inclusion of Insurance Proceeds 


In re Zahn, N. Y. Supreme Court, Appellate Division 


An insurance company is not liable to estate executors for that por- 
tion of the insurance proceeds chargeable with tax by reason of the 
inclusion of the proceeds in the gross taxable estate of the deceased 
insured. Section 124 of the Decedent Estate Law may not be construed 
as authorizing the executors to secure reimbursement from the insurance 
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company which paid the insurance proceeds to the specific beneficiary 
of the policy before any application was made for apportionment of 
taxes. Furthermore, the insurance company is not a person interested in 
decedent’s estate, within the purview of Section 124 of the Decedent 


Estate Law. 


Ineffective Exercise of Power of Appointment 


Estate of Slocum, N. Y. Surrogate’s Court, 119 N. Y. L. J. 1083 


The donor of a power of appointment empowered the donee to ap- 
point “among her issue her surviving.” An appointment to the donee’s 
“husband during his lifetime” with the remaining payable to the donee’s 
daughter “or in the event that she shall then be dead to her issue in 
equal shares,” constituted an excessive exercise of the power of ap- 
pointment and was ineffective to pass the property to the donee’s 
husband. However, since the remainder to her daughter was contingent 
and could not be accelerated, the property passed under alternative 
provisions in the will of the donor. 


Provisions in Trust Agreement Evidencing Intention to 
Create Remainder 


Richardson v. Richardson, New York Court of Appeals, 120 N. Y. L. J. 411 


A direction in a trust instrument to transfer trust property to the 
settlor’s next of kin is insufficient in and of itself to create a remainder 
as distinguished from reserving a reversion. There must also be indica- 
tions of intention which amount to a clear expression of an intention 
to create a remainder. A remainder to her distributees was created by 
a settlor in a trust agreement in which she directed that the income of 
the trust should be paid to her for life, that on her death the trust 
should cease and the principal should be paid to such person as she 
might designate by her will and, failing such designation, should be 
paid to her mother, and that if her mother was not living the principal 
should go to such persons as would be entitled to the same under the 
intestacy laws. The provisions of the trust agreement evidence an in- 
tention to create a remainder to the settlor’s distributees, for she made 
a full and formal disposition of the trust property, disposing of it on 
several contingencies, made no reservation of a power to grant or assign 
an interest in the property during her lifetime, surrendered all control 
over the trust property except the power to make testamentary disposi- 
tion thereof and the right to appoint a substituted trustee, and made 
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no provision for the return of any part of the principal to herself dur- 
ing her lifetime. There being a remainder interest, the settlor cannot, 
after her mother’s death, revoke the trust by her own act. 


Retention of Securities as Investments 


Estate of Westerfield, N. Y. Surrogate’s Court, 119 N. Y. L. J. 1891 


Securities of subsidiary corporations delivered to the trustee upon the 
divestiture of the assets of a holding company consisting of these 
securities are not the substantial equivalent of the investment owned 
by the testatrix at her death consisting of the stock in the holding 
company, rather than the securities of the subsidiary, and therefore 
the direction to retain the securities owned by the testatrix at the 
time of her death does not apply to the stocks of the subsidiaries of 
the holding company. 


Settlor-Beneficiary’s Interest in Trust Income 


In re Widmyer, Pennsylvania Supreme Court, No. 85 


The settlor created a trust wherein he provided: “To pay to the 
settlor the sum of $100 per month. If the income from the Estate is 
not sufficient to pay the said sum of $100 to the Settlor, the Trustees are 
empowered in their discretion to take such sum from the principal of 
the Estate as may be necessary to make up the full amount of said 
payments, and to that extent to consume the principal of the Estate.” 
This provision is a direct and unconditional gift and is mandatory. 
The settlor-beneficiary intended to limit the trustees’ discretion solely 
to the time or method of making payment. Therefore, the settlor 
could assign his equitable interest in the accrued, unpaid amount, 
whether it be from the income or from the corpus also, to the trustee or 
any other person, if he so desired. 


Trustee’s Discretion 


Hills v. D’Amours, New Hampshire Supreme Court, No. 3743 


Testator’s will specifically provided that his trustee named therein 
should have the “power and authority to expend such portion of the 
principal for the foundation and establishment of said school as the 
trustee shall deem advisable, in the exercise of his judgment; and that 
after such foundation the remaining principal shall be considered to be 
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an endowment.” Clearly the discretion to determine whether all or 
only a part of the principal shall be used to establish the school rests 
with the trustee and not with the court. While the court may, by 
decree, approve the trustee’s determination of the manner in which the 
testator’s purposes shall be carried out, it may not make the deter- 
mination in the first instance. 


Prudence of Administrator’s Conservative Investments 


In re Barrett, N. Y. Surrogate’s Court, 120 N. Y. L. J. 258 


Investments by a temporary administrator, having been given no 
authority to make investments, in short term securities producing a 
minimum rate of return is consistent with the function of the tempo- 
rary administrator who may be called upon to liquidate estate assets 
in whole or in part upon short notice, but whose duty it is in the mean- 
while to conserve the estate. If a temporary administrator is not au- 
thorized to make any investments, he should not be held liable in the ab- 
sense of negligence for any loss arising solely from his failure to invest 
the estate funds so as to produce a higher yield than that obtained 
from the investments which he did make. 


Substituted Trustee’s Power 


Estate of Murphy, N. Y. Surrogate’s Court, 119 N. Y. L. J. 1558 


Testator’s will contained an unlimited power authorizing the 
nominated corporate fiduciary to invade principal of a trust “to de- 
fray the expenses of any serious illness or grave emergency affecting my 
said sister.” The nominated trustee renounced its appointment and the 
appointment of a substitute trustee is requested. Under the circum- 
stances the discretionary power to invade principal conferred upon the 
nominee of the testator will pass to the substituted trustee since it is 
plain that testator regarded the power as a part of a testamentary plan 
which was incidental to the administration of the trust. The nomina- 
tion of the corporate trustee indicates that the testator himself did 
not regard the power as personal. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Gift Tax—Divorce Settlement Agreement 


Edward B. McLean v. Commissioner, U. S. Tax Court, 11 T. C. No. 66 


While a divorce action was pending the taxpayer and his wife, 
through attorneys, entered into protracted negotiations resulting in a 
general agreement for maintenance and support, the division of prop- 
erty and settlement of marital claims, which agreement was incor- 
porated in the divorce decree. By it the taxpayer agreed among other 
things to pay specified monthly amounts, varying according to contin- 
gencies, for the wife’s support and maintenance. In compromise of 
her demand for a share in his prospective benefits from certain trusts 
he further agreed that in the event of her remarriage he would make 
specified lesser monthly payments until the end of 1955. By the agree- 
ment he assigned fractions of his interests in certain trusts to their 
children, reporting the value of such fractions as gifts. The wife re- 
married in 1947. 

The taxpayer’s agreement to make monthly payments to the wife 
after her remarriage was held not a gift made in the absence of an obli- 
gation of support but an undertaking supported by full and adequate 
consideration, i. e., the taxpayer’s release from marital claims. The tax- 
payer’s agreement to make monthly payments to the wife after her re- 
marriage was held not a gift in 1943 because operation of the provision 
so requiring was contingent on the parties’ survival and the wife’s re- 
marriage. 


Income Currently Distributable 


A. Deuglas Russell v. Commissioner, U. S. Tax Court, 7 T. C. Memo. 
Docket No. 15294 

Taxpayer, a life beneficiary of a trust, was held taxable on a pay- 
ment made to him pursuant to a state court decree apportioning be- 
tween principal and interest the valuation of bonds as a result of a re- 
organization, and such income was held not currently distributable until 
year of the court decree. The nature and extent of the beneficiary’s 
interest in the trust are determined by the state law and the decision 
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of a competent state court is conclusive as to the validity of such in- 
terest. The reorganization giving rise to the increase in trust assets 
which led to the 1940 decree of distribution took place in 1937. If the 
income in question was then “currently distributable” to petitioner, it 
is obvious that it would not be taxable to him in 1940, the year now in 
issue. Internal Revenue Code, section 162 (b). And that would be so 
notwithstanding that he should have included it in his 1937 income 
and failed to do so. But to have compelled him to report and pay tax 
in 1937 upon income which the trustee might not distribute, and which 
the supervising court might permit it to withhold would be as incon- 
sistent with applicable tax and accounting principles as to require an 
accrual of disputed items. 


Distributions of Beneficiaries 


Estate of Emily St. A. Tait v. Commissioner, U. S. Tax Court, 11 T. C. No. 89 


Where, under the terms of the will of decedent, contributions were 
directed to be made to four designated Canadian institutions, which were 
organized and operated exclusively for charitable and educational pur- 
poses, it was held that such contributions are allowable as a deduction 
to the fiduciary under the “or to be used exclusively,” etc., clause of 


section 162 (a), I. R. C. 

Where four beneficiaries to whom specified monthly payments were 
directed to be made under the terms of the will of decedent were citizens 
and residents of Canada and the record indicates that relationship be- 
tween such beneficiaries and decedent was that of employer and em- 
ployee, such payments being exempt from United States income tax 
under section 22 (b) (7), I. R. C., and the Convention and Protocol 
entered into between the United States and Canada, it was held that 
such payments are not allowable as a deduction to the fiduciary under 


section 162 (b), I. R. C., as income currently distributable whether dis- 
tributed or not. 


Estate Tax—Valuation of Notes 


Estate of Elizabeth V. Harper v. Commissioner, U. S. Tax Court, 
11 T. C. No. 86 

H died testate. Among the assets of her estate were notes executed 
by T, G and by G and his wife, some of which were secured by stock. 
The value of the stock plus the net worth of the makers was less than 
the face amount of the note at time of H’s death. Under will of H, 
T and G each became entitled to receive one-sixth of her residuary 
estate. Except: for these inheritances, there existed no reasonable ex- 
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pectation that makers of notes could pay their obligations. If inherit- 
ances are reflected in net worth of makers, they become financially able 
to pay them. Respondent determined that notes should be included 
in decedent’s gross estate at face value plus interest. It was held that 
the value of notes includable in decedent’s gross estate is the value 
of the interest of decedent which ceased at her death, the value of the 
assets held as security for the notes plus the net worth of the makers. 


Deductions Under Pension Trust 


The Saalfield Publishing Company v. Commissioner, U. S. Tax Court, 
11 T. C. No. 92 

The taxpayer is entitled to deduct in full under 23 (p) (1) (A) (i) 
and (ii) the amount paid to an employees’ pension trust which is 
actuarially necessaryy to provide with respect to all employees under 
the trust the remaining unfunded cost of their past and current service 
credits distributed as a level amount over the remaining future service 
of each such employee, even though such amount exceeds the deduction 
allowable under 23 (p) (1) (A) (iii). It was held further that section 
29.23 (p)-6 of Regulation 111 so applied as to limit the deductibility 
of such amount under 23 (p) (1) (A) (ii) is null and void. 


Estate Tax on Joint or Community Property 


Estate of Paul G. Leoni v. Commissioner, U. S. Tax Court, 7 T. C. Memo. 
Docket No. 15167 


The respondent included in decedent’s estate the entire value of 
certain Florida properties, which at the time of decedent’s death were 
held in the names of decedent and his wife as tenants by the entirety. 
It was held that it has been established that decedent’s wife furnished 
one-half the consideration paid for such properties, and only one-half 
the entire value thereof is properly includable in decedent’s estate under 
section 811 (e) of the Internal Revenue Code. 


Gift Tax on Partnership Interest 


Walter H. Lippert v. Commissioner, U. S. Tax Court, 11 T. C. No. 95 


On January 1, 1943, petitioner and another individual who had been 
conducting a contracting business as partners entered into an agreement 
with their wives whereby the latter became equal partners. Appropriate 
entries were made on the books to reflect this change and petitioner filed 
a gift tax return reporting the gift of a one-fourth interest in the partner- 
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ship to his wife. In March, 1945, it was decided to discontinue the plan ~ 
to include the wives in the partnership and entries previously made were 
reversed. It was held that a gift of a one-fourth interest in the partner- 
ship was made by a petitioner to his wife on January 1, 1943. Value 
of gift determined. 


Taxability of Beneficiary 


Annie L Grant v. Commissioner, U. S. Tax Court, 11 T. C. No. 26 


Petitioner possessed the right to elect to take any part or all of the 
net income of a testamentary trust. Any portion of the annual trust 
income not withdrawn by her was to be added to corpus. She and her 
son were the trustees. In 1945 she filed a renunciation and release of 
her rights under the trust provisions. It was held that the respondent 
did not err in taxing to petitioner, under section 22 (a), Internal Rev- 
enue Code, the income of the trust prior to the renunciation of her 
right thereto. 


Transfers Effective at Death 


Estate of Emil A. Stake v. Commissioner, U. S. Tax Court, 11 T. C. No. 98 


Decedent, an officer in a bank, was required to contribute to a pension 
fund, to which the bank also contributed. Under the pension plan, 
which granted broad powers in the discretion of the bank, an officer 
having 15 years’ service with the bank was entitled to a pension upon 
arriving at the age of sixty years, and his widow was entitled to a 
pension of one-half the amount to which he was entitled. The bank 
could in its discretion pay a pension without compliance with the rules 
by the officer. Decedent, though having served 15 years, died at fifty- 
four years and had not been granted a pension. The plan provided 
that if an officer, without 15 years’ service, died leaving a widow, the 
bank might direct payment of a pension to his widow, or repay the 
contributions made with four per cent interest computed half-yearly. 
The petitioner concedes that the bank’s discretion did not permit 
denial of a pension for which an officer was qualified or discontinuance 
of a pension once granted. The plan provided for repayment of the 
contributions made by an officer in case of his voluntary resignation 
or dismissal, that the bank had no right to the pension fund, and that 
on discontinuance of the fund the contributions should be repaid to 
the contributors according to a schedule. The decedent’s widow was 
paid a pension. It was held that there should be included in decedent’s 
gross estate only an amount equal to decedent’s contribution, plus 
four per cent interest computed half-yearly. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Savings Banks Operations 


URRENT operating expenses 

and the rising trend of costs 
can be dealt with successfully, ac- 
cording to August Ihlefeld, presi- 
dent of the Savings Banks Trust 
Company of New York. This can 
be accomplished, he declares, with- 
out changing the composition of 
savings banks earning assets. 

In the case of a mutual savings 
bank, Mr. Ihlefeld states, the ratio 
of expenses to deposits is more sig- 
nificant than the absolute amount 
of its operating expenses. Further- 
more, the problem of meeting high- 
er costs involves a study of meas- 
ures intended to expand total de- 
posits, as well as a review of in- 
vestment policies. And while the 
ratio of expenses to deposits has 
been moving upward from the 
1945 low point, it is still materially 
below where it was in 1939. In 
that year, the great wartime rise 
in both expenses and deposits be- 
gan. 

Mr. Ihlefeld notes that the in- 
crease in deposits of mutual sav- 
ings banks has been tapering off 
recently. Therefore, control over 
expenses now becomes increasing- 
ly important. In this connection, 
he notes the following policies 
which have been adopted by pro- 
gressive savings banks in order to 
control their expenses: 

1. Increased caution toward ex- 
panding quarters and operating 
new branches. 

2. Analysis of operations to ef- 


fect greater economies and effi- 
ciency. 

8. A program seeking to raise 
the $7,500 limit on deposits, so that 
deposits may be expanded without 
incurring a corresponding rise in 
expenses, 

So far, an adequate rate of re- 
turn on earning assets without 
compromise with investment 
standards has been the chief solu- 
tion of the problem of rising costs. 
It is practical, Mr. Ihlefeld ob- 
serves, to secure an average return 
of 234 to 3 per cent on a savings 
bank portfolio under present con- 
ditions, and yet conserve the great 
strength that has been built into 
the savings bank system over the 
past decade. This has been gen- 
erally accomplished by keeping 
the larger part of each savings 
bank’s portfolio in U. S. Govern- 
ments and other prime quality ob- 
ligations. The higher over-all aver- 
age yield is lifted by investing 
most of the balance of available 
funds in carefully selected real es- 
tate mortgages that return about 
114 per cent more than the yield 
which can be obtained on long- 
term Treasuries and gilt-edge is- 
sues. _ 

‘According to Mr. Ihlefeld, “The 
quest for operating economies does 
not have to be carried to the point 
where it might work to the detri- 
ment of the great thrift institu- 
tions that we serve. The solution 
of our problem lies rather in shap- 
ing our investment policy so as to 


13 





74 THE BANKING LAW JOURNAL 


increase earnings with safety, and 
in furthering a growth of deposits 
by aggressively encouraging the 
public to put their savings in sav- 
ings banks.” 


Real Estate 


J. Truman Streng, vice-presi- 
dent of the Massachusetts Mutual 
Life Insurance Company, declares 
that mortgage lenders do not for- 
see a prolonged rising market in 
residential real estate, explaining 
that this is why mortgage financ- 
ing terms have become firmer. In 
fact, Mr. Streng believes that 
prices of homes will recede within 
the forseeable future, although not 
necessarily within the next two 
years. 

In an address before the annual 
convention of the New Jersey As- 
sociation of Real Estate Boards, 
Mr. Streng predicted that costs 
will generally tend to level off for 
a time at present levels, although 
in some areas they might continue 
rising. He noted a definite con- 
sumer resistance to “unsound 
costs” and “exorbitant costs” and 
stated that prices must eventually 
recede to reflect the forces of de- 
mand and supply. 

From a long-term point of view, 
the Life company executive ob- 
served, the anticipated readjust- 
ment in prices might not bring ap- 
preciably lower prices in the next 
two years. However, he stated 
that it was near enough to cause 
mortgage lenders to protect them- 
selves by becoming much more 
conservative with their loans to- 
day than two years ago. 

Lenders must be reasonably sure 
that the level of gross income of 
the borrower will be maintained 
during the entire period of an 
amortized mortgage. Mortgage 


lenders are mindful of the experi- 
ence of the 30s, when outstanding 
balances on many loans exceeded 
the sale value of buildings, and 
owners dumped their properties 
into the lending institutions rather 
than pay their loans. 

According to Mr. Streng, there 
are indications that the acute 
housing demands of the average 
and above-average income groups 
are being met rapidly. A recent 
survey disclosed that 3,700 new 
houses in Detroit were unsold. 
Risk Capital 

While there are sufficient sav- 
ings to satisfy industry’s demand 
for debt capital, the flow of equity 
capital from external sources is 
likely to lag behind demand. This 
situation will persist, according to 
Professor Marcus Nadler of New 
York University, unless Congress 
adopts remedial measures or bank- 
ing can tap investment funds now 
out of reach. Dr. Nadler maintains 
that it is of the utmost importance 
that Congress study the means for 
stimulating the functioning of the 
public equity market. 

Principal source of capital for 
the post-war industrial expansion 
has been the “plowing back” of 
corporate earnings. And measures 
taken by Congress to reduce prof- 
its, such as the imposition of an 
excess profits tax or jacking up the 
ordinary corporate tax rates, can 
only serve to reduce the supply of 
money for private capital expendi- 
tures. In the long run, this will 
adversely affect both business ac- 
tivity and Government revenues. 

As far as the failure of the 
equity market to respond to in- 
creased corporate earnings is con- 
cerned, Professor Nadler attributes 
this lack of response to the change 
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in the savings habits of the people 
in recent years. For example, sea- 
soned equity investors who would 
be tempted to buy stocks at pres- 
ent levels no longer have the 
funds. Substantial parts of cur- 
rent savings are now in the pos- 
session of farmers, highly skilled 
workers, individual merchants and 
manufacturers; these groups, gen- 
erally speaking, are not active 
buyers of corporate equities. The 
result of this redistribution of sav- 
ings is reflected in the abnormally 
wide spread that has developed 
between the return on bonds and 
stocks. 

To raise more equity capital, 
Professor Nadler recommends that 

1. Double taxation on corporate 
dividends be eliminated, 

2. Individuals be permitted to 
retain more of their earnings, 

3. Stockholders be permitted to 
borrow beyond present margin 
limits so that new corporate equity 
offerings may be absorbed. 

Only other means of increasing 
the flow of equity capital, states 
Professor Nadler, is for banking to 
tap disposable income now out of 
reach or to allow insurance com- 
panies to buy equity investments 
in excess of existing limitations. 

An increase in the flow of equity 
capital from internal sources, he 
also notes, can be achieved by lib- 
eralizing the revenue act’s depre- 
ciation allowances to stimulate the 
acquisition of modern machinery 
and equipment, and by modifying 
the capital gains tax to provide a 
lower limit on incidental profits. 


Savings and Loan Dividends 


William K. Divers, Chairman of © 


the Home Loan Bank Board, has 
warned savings and loan associa- 
tions not to increase their dividend 


rates merely for the purpose of ex- 
panding their deposits. In some 
communities, he observes, compe- 
tition for savings by financial in- 
stitutions has been carried to the 
point of actual or impending divi- 
dend rate wars. 

The Home Loan Bank Board 
disapproves of higher dividend 
rates when such increases are not 
based on improved earnings or 
strong reserve positions. Raising 
of dividend rates for the purpose 
of attracting additional savings 
more rapidly are not considered as 
being in the interest of the public 
or the industry as a whole. 

Mr. Divers indicated that the 
Board was not considering any 
regulation limiting dividend rates 
but cautioned against larger pay- 
ments at the expense of sound 
operating policies. 

Business Outlook 

Aggregate spending in 1949 is 
likely to continue at the same high 
level witnessed in 1948. This is 
the opinion of Wesley Lindow, 
vice-president of the Irving Trust 
Company of New York. 


Mr. Lindow anticipates that 
higher governmental outlays will 
probably offset a possible decrease 
in private spending. He believes 
that, on the whole, the various 
factors of demand may be ex- 
pected to equal the aggregate sup- 
ply and, in some cases, may even 
exceed it. 

This forecast of good business 
for 1949 is based on the assump- 
tions that there will be no war, no 
paralyzing strikes, and no serious 
crop failures. It is also predicated 
on the assumption that our mone- 
tary authorities will not over-ex- 
tend their operations and bring on 
a recession unwittingly. 
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Fluctuations and adjustments 
throughout the economic struc- 
ture, similar to those experienced 
this year, are expected in 1949. 
However, it is ventured that such 
adjustments and fluctuations will 
occur within the framework of an 
economy operating at near-capac- 
ity levels for the major part of the 
year. 

On balance, Mr. Lindow expects 
that 1949 may turn out to be a 
leveling-out period in prices. An- 
ticipated are further downward 
corrections of farm and food prices 
occurring simultaneously with fur- 
ther upward pressure on the prices 
of metals, thereby achieving better 
balance between farm and indus- 
trial prices. 

The uneasy feeling about the 
boom, he remarks, may be expect- 
ed to continue. The typical busi- 
ness man has been convinced that 
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there will be a recession along the 
lines of 1920-21, and this has been 
an important cause of the basic 
underlying uneasiness. Net result 
has been a healthy restraint on 
speculation which may even help 
to iron out the extremes of a boom- 
and-bust cycle. 


Construction Forecast 


On the assumption that there 
will be no general business reces- 
sion in 1949, the Department of 
Commerce predicts that new con- 
struction in 1949 will hit a dollar 
volume record of $18.75 billion. 
This represents an increase of more 
than 5 per cent over the $17.8 bil- 
lion figure estimated for 1948. 

However, the physical volume 
of building in 1949 will probably 
be the same as 1948. Accordingly, 
it will remain well below physical 
volume records established in the 
20s and in 1942. 


Largest single component of new 
construction is expected to be pri- 
vate non-farm residential con- 
struction, with an anticipated to- 
tal of $6.5 billion. Total new pri- 
vate construction is forecast at 
$13.75 billion while a level of $5 
billion is predicted for public con- 
struction. Industrial construction 
is expected to decline somewhat 
although privately owned public 
utility building is expected to 
reach $2.75 billion, an increase of 
8 per cent over 1948. 

These estimates were made in 
cooperation with the Department 
of Labor. Also assumed in predi- 


cating these forecasts is the fact 
that expenditures for national de- 
fense and foreign aid will not ex- 
pand substantially over present 
levels and that construction costs 
will average about 5 per cent 
above the average of 1948. 
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AND THIS [IS 
MIGHTY WONDERFUL 


Senn you believe in saving. 


But it’s mighty hard to make yourself 
take cash out of your pocket, and time 
out of your day, to do it regularly. 


The sure way, the easy way to do 
your saving is to get started on an 
automatic savings plan with U. S. 
Savings Bonds. Like this... 


1. If you're on a payroll, sign up in 
the Payroll Savings Plan, then for- 
get it. From then on the money 
saves itself—so much per week, or 
so much per month. 


2. If you're not on a payroll, sign 
up at your bank for the Bond-A- 





Month Plan. Equally easy. You 
decide how much you want to put 
into bonds every month, your bank 
does the rest. 


In just ten years after you start buying 
bonds, your money starts coming back 
to you—well-fattened! 


Every $3 you invest today brings 
you back $4 to make possible all the 
wonderful things you dream of doing. 


And remember— any time you need 
your money for emergencies, you can 
get it back in minutes without losing 
interest. 


Automatic saving is sure saving—U.S. Savings Bonds 


Contributed by this magazine in co-operation with the Magazine Publishers of America as a public service. & 


THE BANKING LAW JOURNAL 

















